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Penibiet \i21¢ 
a This is the only one I think I have with mé@, yess  <t 
has been such a long tire, trying to get this claim settled. 
And, I have been denied so many times that the papers I think 


have gone astray here and there. 
Q t voter you to Exhibit 179 which is a letter sent by 
Carl ferreira, did you write that letter? 
A veo, 1 cid. 
Q I have what appears to be the original of that letter. 
Would you look at it? Is it blue typeing, do you recall 
typing that? 
tir. Browning: May I see what they ~- what the witness 

Reilly: ‘the Exhibit is a copy of a carbon. 

Kiel: I understand. 

Reilly: What does the blue ink have to do with it? 


Kiel: I am just trying to help her see df that is 


something that she might recall. She might have a blue 


typewriter ribbon in her typewriter. 

Whe Witness: I don't have a typewriter, sir. 1, borrowe 
a typewriter to write that. 
Q (By Mr. Kiel) is letter you sent to AAA Con was un 


isn't thet a fact, neither your signature nor Mr. 


Mic haa 7ot to Ne a copy. Tie | Latie 


is oe memo 
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| 

Lil that we sent to AAA Con was signed. It certainly was. | 

\ 

m ‘ . | 

: 21 Q Then, our file has a copy of that. Do you recall | 
/ 


Sit signing your name to it? 


4a No, sir, I dil not sign my name. My husband signed it. 


Q Now, do you know a George terreira? 


George Ferreira, yes, I do. 


And who is he? 


% 


lie is my brother-in-law. 


And did you authorize him to attempt to settle this 


i certainly \did. 


And he has reported to you hisanversation s with AAA | 


A I have spoken with Er. Ferreira just once since then. 


I had to call and ask him to sai these pasers down. 


Do you recall receiving a comaunicat.on Zola 


on the letter dated April 13th, 1971, a copy of which was 


sent to the Interstate Ccemmerce Commission office in New 


York? 


Browning: Are you showing -- what are you showing 


I haven't shown her anything yet. 


7) (By Mr. Kiel) fou said there were several letters, you 
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Mr. Browning: May I see what Counsel is referring to? 


Mr. Kiel: You certainly may. Our copy was sent to a 


The Witness: No, sir, I do not remember receiving 


a copy of it. 


Q (By Mr. Kiel) There were some things, but you don't 


remember this one? 
A I do not remember that one, no, sir. 

Nr. Kiel: I have nothing else further. 

Thank you. 

Mes Reilly: Mer. picid? 

REDIRECT EXAMINATION 
« Browning) fou said you tiked to Mr. George 
ferreira 

res. 

When was that? 

‘ Last week. Last week I cali. 
Q Did you -~ did he tell you what the current status 
the claim, of his end of the claim was? 

Well, he said that they were sitll giving hin a runaround 
but he said he calls them every week or two weeks and ‘they 
tell him something different and that this last time they 
requested seme papers be sent to them for insurance. 

Q When was that? Do you know when he received the request? 


Did he tell you when he received the request? 
¥ is 
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that -- I called him -~- I don't know, Thursday 


and he said tivo weeks previous to that, two or three weeks 


previous to that h 3 Mie paper 
Q You called him last thrusday which would be January the 
Sth? 
A yes. 

Mr. Browning: Mat is all I have. 


2eilly: Any objection to any Exhibits, 115 through 


My Riel: 
Mee Relive. ext ! 115 through 121 are received in 
evicence. 


(Burcants 


through 
were recci 
Mr, Reilly: ike a short brea. 
(Whereupon, a short recess was take.) 
Are you ready with yur witness? 
Browning: ses, sir. 
I will call Mrs. Myrtis rauntieroy. 
MIRDIS PRINT LEROL 
was sworn and testified as follows: 
DIRECT EXAMINATION 
(By Mr. Browning) Would you state your name, please, 


‘irs. £auntleroy? 


Myrcis pauntlerc 
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| Q Could you spell yar name for the reporter,, please? 
| 
. ) A M-~y-r-t+-i-s. 
. Q And your last name is spelled? 
* i A f-a-u-n-t-l-e~-r-o-y. 
5 | Q Would you state your address, please? 
at ae 5470 S.W. 76th Street. 
uy 
T | Q Was that Miami? 
Sita Miami, florida. 
a ae) What is your occupation? 


I am a widow. 


Did jou have a former residence other than Miami? 


yes. New York. 


whereabouts in hew york? 


Long Island, New fork, 305 5th Street, St. James, Long 


Island. 


16} Q Okay. Did you move from that address to the current 


address that you gave -- that you just gave? 


did. 


A I 
Here in Miami? 
yes. 
when was that move accomplished? 


In December of ‘70. 


Do you recall what common carrier you used to move for 
household goods? 


North American Airlines. 
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Van Lines? 


nN 


A fes. It was Bolton's. It was a lecal moving conpany 
but they were affiliated with “orth American Van Lines 
Q Did you use anybody to yet your car down -- did you drive 


car down yourself? 


Did you have it shipped? 
i sure did. 


+ 32 5 


Q And whom did you use for that? 


cy 


RHOW now you got thename of AXA Con? 


Through my moving van. 
They recormend 


Right. 


“hat oa Anciermentes gLa vavn mate and «wit dic bey Wave wor} 
rwellAL a€rVFangemencs aia ycu Mane Ana WL wiiem CO NAVe Your 


A I called after the moving man recommended AAA Con I 
called him -- AAA Con and I spoke with a 
Backer? 


Backer. 


fiow do you spe! 


B-a-cC-}:--e-r,. 


Vn ny 
UKay. 
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And what arrangements, if any, did you nake with him? 
2 
sa A Well, I told him that I was moving and I wanted someone 
.). s | 
to drive my car. Prior to that -- may I make a remark? 
4 
Q yes. 
5 
ie: My son had visited me in November and he told me, he 
6 re ; 
; says, “Mon, don't let just anyone drive your carthrough. 
7 : 
Get a bonded, reliable, dependable driver." Which I did. 
8 P : 
That's what I thought I was doing by getting AAA Con. 
al 
| Q How did you think that? 


that? 


A mr. Backer, when I called him on the phone. 


bid yeu get any advertisexncnt from Mr. Backer of AAA Con? 


ID 


Do you have that with you? 
A i do. Right here. 


Q Would you just read from the advertisement which is 


dated what 


dated December the Ist and that is the date that 


Tes 


called hin. 


Now <+-- 1970? 


iu your 
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irs. MNyrtis Fauntlcroy. 


Riht. 


' Q It has a letterhead of AXA Con Auto Transport, tnc. 
s| A Sure does. 

i 
4 Q Would you read from that, please, the cocunent, the 


part of it that relates, if it does relate, to bonded, I 


reliable service? 


Mr. Kiel: Mr. Examiner, if I may. We have a t least | 


10 copies of the same copy in evidence in this procozling. 


Mr. Reilly: I know we do. I think we have a great @al 


more. This doesn't relate -- it relates to her -- how she 


arrived at the conclusion as to the reliability of the 


what is repeitive. 


Mx, Browning: ie. 


17 Hr. Reilivy: Nevermind. Go aheac. 


3, Will you go ahead and read that portion 


Gf the letter to which-you refer == 


20 The Witness: Do you mean the entire -- 


Reilly: No, the part that led you to believe that 


was a reliable, bonded carrier. 


The Witness: Well, that isn't in this report. He 


told me on the phone when I talked with him that they were 


a bponded /yGlPable carvi ex Pias Was Che DMAOne Convers aGoir., 
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Q (By Mx. Brown) And then he sent you that document? 


A Thats cight. 


Q Mrs. Fauntleroy, would you compare that document with 
one that I am going to show you which has been identified 


with another witness as Exhibit 112. Is that basically the 


Same docuncnt? 


Mr. Kiel: Mr. Fxaminer, I object. I asked that that 


be done and you indicated that it wasn't permissible and now 


I submit that it -- that if it wasn't permissile for me to 


sk to have it done, I submit the same should be ruled with 


” 


‘ 


respect to lir. Browning. 


Mr. Reilly: I completely wisunderstand you. I don't 


as ry Wg oe a = ° . 4 ~~ <«% Speen £ Bi \ a %, « “ 
sec what the relevaree of, or what the conncction is between 


that ruling and the statement that you just made now. 


Mr. Kiel: The relevance, Mr. Examiner, is that I asked 


in an effort to eliminate having papers read in from the 


Similar advertising Cocunent that we refer to one chat was 
already in the record. 


fou indicate no, that you were going to permit the woman | 


to read from the docwsent. Now, when she decides that the 


information which she was going to give was not from the 


t 


22 | document and we have ir. Browning -- - 


4 Mr. Browning: I will withdrey the question, Mr. HMxanminer. 
23 J 4 


Q (By Mr. Browning) Now, Mrs. rauntleroy, continue on. 


pod 


nt , - eer urese? Lye ~¥ . ar ee mee eee 2) oan ow f --~ - bit br «te en 
After you received that niece of corrcsponaance arom rite bAaCKes 
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that whose name appears? 

A ges, his name is on here. 

i ne) Okay. 

4 What happened? Did you ral.ec any arrangements to have 
the car picked up or did you mae any contract with Aaa Con? 


A tirst when I received this copy I contacted ny insurance 


company which is parenutual. J contacted him and he in turn 


contacted his superior and then he called we Lack -- I don't 


know the dates, but it was within the week -- and tolc me 


-- I wanted to be sure. I tricd to be sure. I thought I 


was -~-of having my car delivered as it was. 


So, that is why I took the caution and I called ny 


neighbor, a man which has been a friend for years and heinag 


I'm a widow I didn't vant to tase chances on doing things 


that I would be sorry for, sor I calicd him and I had h 


read these papers. 


And, he in turn said, “They are all right.” And 


he signed -- filled them out, and I 


But, I want to make a statement. I only received this 


one, these two papers, plus a pink copy. I did not reccive 


a billd lading at the time. 


Q All right. Would you tell me what these two papers 


are? Wow, will you read? 


The freight bill, I presume. 
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This is a freigh 


One is a freight 


All right. 
The second document to which you have just referred is 
what? Is that an advertisement or what? Can you describe 
the nature of it? 
A I am not capable of describing it. It is just a des- 
cription of the s:rvices. 
Mr. Browning: Will you stipulate -- 
Mr. Kiel: I certainly will. It is the same 
the other documents. 
Mir. Browning: as the other ones. 
Me. Kiel: Let's see if it except for the f£ilicaiin 


material I stipulates it is the same form, the same form as 


two docwacnts? 


Which you have just described to us and which have been 


identificd, and based on that what was his recommendation, if 


any? 
A He seened to think it was all right as 
this paper. 


QO Now, what ocevrres 


Geta 
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Prior to 
be sure to take your car 
and get tires before shinpin:s. 
Q Did you? 
A I sure did. 
I took it to Sears, our local sears there in the shopping 
mall in Smithhaven and I had it tuned up and I 
tires put on and it was one tire that hac never been 
the original tire of the car which made four new tires on 
the car. 
So, had the car tuned up and th was the same day 
mailed him the check for $89 


mailed him a check? 
stad ‘ —) ee ae tee ce Nt de Nee 


You mailed whom a check? 


ARN 


AAA Con. 


Do you know : that check was negotiated by 


inderneath that. 


S$ that a cancelled check? 
Right. 


All Fught, 


You Inade a payment to AAA Con? 
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Q Then what occurred after that, after your tuneup? Did 
you drive the car very much after that by the way, after your 
tune up before it was picked up? 
A Very little because I was very busy getting myself ready 
to be shipped to ~- I was busy packing. 
Q bo you recall when you got the tuneup? 

yes. The 7th. The day I mailed the check. 

The 7th of what? 

December, 1970. 

Now, what arrangements, if any did you make with AAA Con 
for either your delivery of the car to them Or shipment or 
their picking the 

£nis 
explained to them in Geotail of my plans and told then that 
~ was leaving town on the 16th and wo a theyplease pick the 
car up and I gave them tha address here, to Mrs. Deitz. 


Q Mrs. Deitz would be whom? 


Neitz? Not you? 
friend. That is Were they were supposed to 
car up. 
Had you moved out of the house by then? _ 
A fes,, oh, yes. I had moved out and I was staying there 


until the car wes picked up. 


on were staying with i.r.s peitz and you gave them 


— ae \| 
eee. | 
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of Mrs. Deitz? 


the address 


“G An@ what happened after that? 


A Well, I didn't hear from them any more until the ~-- 


2 | 
A Right. | 


around 10:00 in the morning on the 16th they called. 


Q Of December? 
A Right. 


2) And who called you, do you know? 


A It was Mr. Agnew. And he called and wanted to know how 
he would. be able to get out to pick the car and we in turn 
had to explain to him how to get out by Long Island RAilroad. 
And we drove to the station and picked him up. 


ae 
woOULd becoiiK 


And he -- Z had hinto drive my car so he 


faniliar with the car and we went home -- or to Mrs. Deitz’ 


home, rather. And, as soon as we got inside the door he 


insaediately sat down to the piano and becan to play. Ne 


said he was a concert Pianist and giving his information of 


being a manager of a show people and the concert ~~ at least 


three-quarters of an hour. 


Q you mean the man who picked the car up, or was going to 
4 L ve 


pick the car up sat down and played the piano? 


Mr.KIlel: Mr. Examiner. I move to strike it unless it 


is shown to be relevant. 


‘ix. Redlly: I think the condition of the mind of someconc 


who is goin gto drive your car 1200 or 1300 silas is relevant. 


i 
{ 


a 


.cproduction in auy OOM 1S 
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The Witness: May I aco on? 


The Witness: <Aftor playing the piano for three-quarters 
of an hour -- I was sitting in the kitchen waiting for him 
to finish -- and he finally came to the kitchen and threw a 


ellow piece of paper down in front of me and he was in an 
Pay 


extreme hurry and said, “Please sign here because I have to 


(By Mr. Browning) Wat yellow paper is that now? 


Let me refresh -- 


the -- 


in your file? 


a picture of the man who 


that wasn't on there at the time. 
Q xs that Mr. Agnew? 
Right. 
Do you want to put your specs ov to make sure? . 


Wi A This is not Mr. Agrmy. This is the driver of the car 


I didn't know anything about at the time. 


Mr. Browning: Mr. Examiner, I would like to have marked 


for identification a single-page document, a bill of lading 


which the witness just refferred to. 


It will be marked for identification as 
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JUD 


ni igery ioe he * 
Pac Loeoy 


Q (By Mr, Browing) 
this document, the document that you signed, minus 
picture -~ and, were any fingerprints on the document when 


you signed it? 


rN 

Q $ is blank. | \You siqned |) the original document, I 
ay inot (the =-) not, that epy? 
This one I signed. 
The one you have in your possession? 


This one. Thereis no writing on it at the 


Q 
correct copy of that docwacnt which you have in your pos 
ma'am? 

xyes. 

That you are referring to now? 

best of my knowledge, yes. 
ign hat document? Is that the one that lir. 

AGnew gave you to siwn? 


Right. 


Would that be the original of it er one of the copies, 


apparently; is th 


A yes. 
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Q Now, would you tell us the circumstances under which 
you signed that document? 
A Well, as I stated previously he came to the kitchen and 
hurridly took this out of his pocke tand said, "Please sign» 
here," t'n sorry. He didn't say "please." He said, "sign 


here because I have to go." 


m= & a Sos * re | * £5 
11 about and he said, 


well, that is to signify that there is no dents or damages 
~ wv 


, 


Gone to your car. 
2 Is that what he told you specifically? 
A Yes. That is what he said. Mr.s Deitz was there at the 
time and heard it. 
Q Did he take the document away 
copies of it? 
A Just this one is all I had. 
Where did you get that one thatyou have? 
This one was mailed to Mrs. Webber, Hr. Webber. 
In other words, he gave you copies of a document to 
the original of? 
A Right. 
And you signed them and he took them all away? 
Right. 
Did you read the printed matter that appears? 
fe wouldn't give me time. We was in a hurry to go. 


Me. Kiel: (Well. 7 assures that ensver 
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that you didn't read it. 
Me. Reilly: WEZ1, 2 think it is implicit in her answer. 
Q (Mr. Browning) You didn't readit? 
ae ee 
5 | Q What happened after that? 


6 A He left and took the document with him and left. 


Did you see that gentleman again, Mr. Agnew, did he 


back to see your or -- 


’ 


Oh ,yes. 


And when was that? 


A WE11, less than a half an hour he returned, saying the 
car was experiencing mechanical difficulties and the gas 
cank registred empty. 
Q What did you-do about that? 


A I immediately got in the car and I drove it to the 


gas Station and had the tan” filled. Itcost me over $7 to 


have the tank filled. Then I got in the car -- we were in 


the car-=- and I drove down the parkway to test the car out 


and there was no trouble. He claimed that the car had no 


pickup. 


a Was he with you at the time? 


Oh, yes. We claimed the car had no pickup. But, I got 


in the car and it had pickup because I drove it and tested it. 


9) How did you test it? 


—_——— 4 1 


Ps I stepped on the qas and it shot forward. I released the 


iL as | 


n tf (le ep 


10 


~ 
lat 


~ 
~ 


+ 
I= 
eS 


fen 
dS 


| 
| 


gas 


it would go. 


Q 


A 


Q 


A 


A 


sae day to ny 


my 


be delivered had received a phone call fron him, this driver. 


LI can't pronounce his nance. 


Q 


has been marked tor identification as 


that udght? 


A 


and it would stop. 


friend here, 


— e 
Let Ne - 
Een 2 
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then again I would press the pedal and 


Did he have any comment to makes 


He himself said, “Well, I guess it just needed gas." 
Shen what happened after that? 

Wwe-went back home and he took the car and left. 

You went back to your friends? 


took me back to Mrs. Deitz, yes. 


And he left with the car? 
Right. 


What occuned next as far as the car was concerned? 


I didn't hear any more from them. I took the plane that 


son's and around the 19th or 21st, it was, 


“ys. Webber, where the car was supposed te 


I cart read it. 
you can't pronounce it or you can't read it? 


{ 4 
The man whose picture appears on that document which 
Exhibit No. 122; is 


Right. 


Mr. Reilly: I think if you take ityou can read it. 


Mr. Browning: Arthur Henry ike it looks like to 
7 | 


Meg, Weber and told 


The Witness: La ea ead 26 
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them that the car was experiencing a difficulty and dr in 
turn told hin that she couldn't do anything about it and she 


-gave him my son's name and address and he in turn called my 


son . 


It was late at night and we ere all in bed sleeping. 


My daughter-in-law answered the phone, but she told him that 


she was sorry, it was late, I was asleep and she refused 
to awaken me. 


Q Okay. 


bs ad 


A So, the next morning when I got up she told me what had 
happened. So, I calkd Mr. Backer from AAA Con in New York. 
y 


she tell you now. I don't think we hat. 


preatese we 


he driver of the driver and 


was experiencing difficulty. 


Q ‘nd then you called Mr. 


was the next.day. What happened then? 
discussion on the phone and I 


couldn't get any information froa him as to what was wrong 


enna eereeeencre——esed 


with the car. I asked him if he would call my son and tell 
try 


with regard to the difficulty and eh said, “ko, I will 


I am a busy man. -~"YWe can call me." 


—— 
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A So, my son was on the phone twe days trying to qet the 
matter cleared up and to find out what wan cxactly wrong 
with the car. Put, there was no -- he still couldn't rind 
out what was wrong. 

SO; I left there on the 29th of December and I flew on 


to Florida. 


Q Hat is in Mas huseo4 where your son lived? 


So, he in turn, as I was leaving told me that they had 


informed him that the car weld be delivered without any 


further delay or any repairs, or gave him that inpression. 


So, we didn't hear 
Q 
you were in s:jorida this tine? 
Yes. | That was the 29th of Decenber. 
What wer e you using for transportation in Florida? 


trensportation. 


Jhat occurred next in this chain of events in connection 


your car ; 
On the 20th of December I phoned the AMA Con office 
they informed me that the car in New “gork was being 


up for repairs. ‘They also disclaimed any responsibiilt 
Pp j i i 


said that I would have to deal directly with the New 


e 
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A That was the 
New gork,. 
Q ALL right. 
Then what occurred after that? 


I didn't hear anything until the 4th of January. 


What did you hear then if anything? 


I phoned my attorney in New fork, at that time I was 
aesperate to know what was wrong with ry car and where it wa 
and in what condition. So, I called my attorney and 
him to please check on it for me. I received a letter fron 
him on Janwary the 14th, dated January the 12th. 


that the car was being held in the EAstborough garige 


he informed that thore w 
authorize > LYS On the ‘cax. 
But, sitll didn't know what was wrond. 


+ 


bid you authorize the repairs to the car? 

£e@s. 

How much were the reapirs? 

He authorized me to cali the garage which I did. I 
didn't call. I had Mr. Webber call for me and he called and 
they told him the estimate would be hetween $35 and $38, to 
POpal ye ite, 

Was your friend, it r in Miami? 


That's) ciate. 
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tell you? 
A He wrote down what was to be done on the car. The 
garage man told him they had already had a minor tune-up 


on, two spark plugs, P.C. Vive and a gas filter, which an 


estimate of $25 and they said they would have to install a 


new carburator at the expense,and it would be between $35 and 
$38 and that they would call lir. Evans when the work was 
done. 

‘ie. Evans was~-- 

Of AAA Con. 

Right « 

And, Cid you authorize the repairs? 
A I gave Mr. Webbe rmissi to tell them to do the 
work, to have it doen. 
Q And aid they do the work? 
A tes. 
Q And did you pay for the work? 
A i did. 
Q And do you have a bill? 
AI wired them, they demanded th ayment bofore they would 
release the @r. 

The payment for the repairs? 

The payment for the repairs plus storage. 

Sorage of what? 


Of SRO, 
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Q What was the storage for? Did they give you any indi- 
cation of what tha t was for? 


No, indeed, no indication of what it was, just storage 


Q Did you try to contact AAA Con at that time or anybody 


else in your behalf? 


I called many times. 


Is that New fork or HMiani/ 


Both to Miami and to New York offices. 


Did you call collect or were youpaying for the call? 

I paid. 

Did you talk to anybody thas? 

L talked) to Mr. Evans’. 

And that was'in Miari or in New fork? 

New York. 

Okay. 

What did he tell yaP If he tof you anything? 
A He told me on February the 10th -- I called and there 
was still no car -- I phoned and spoke with Mr. Fvans and he 
told me the car was picked up rebruary the 9th and would 
be delivered on rebruarythe 14th. 
Q Did you evr ask Mr. Evans why you had to pay the storage 
of $80? 

Yes, I did. There was quite a discussion on that. 


When was that that you 


Reproduction in any form is 


contrary to comnuission policy. 109 
pe pe] 


A I asked him when I contacted him prior to the work being 
done. 
Q Okay. 

Are you reading from this that you prepared at the time 


or shortly thereafter? 


A These are notes made from facts as they were down the 


line. 

Q That you nade yourself; is that right? 

A yes. The dates and all. I had the let .cm and every- 
thing. 


-- may I look at that paper, 


The one you were referring to. 
Mr. Browning: Which one? 


The one she is xeferring to in her -- to 


Mr. Reilly: She has referred to both of them at various 
times. 

The Witness: This is the one I am concerned wich. 

This is taken from this. It is the same dates. 

Mr.Keil: This is what I want, so that there might not 
be a long cross-examination, I wonder if you would permit me 


to have the witness read from the first sertence on page 4 


a letter that was sent 
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to the Interstate Commerce Commission on March the 12th. 
the reason I am saying this is that it is my understandiny 


-that the $80 that has been repeatedly said to be for storage 


charges was in fact the total amount for repairs and all other 


expenses. And, rather to have this lady confused and upset 


on cross-examination -- if my understanding is cuccece it 


can be fixed now. 


Mr. Browning: Well, I don't understand exactly what this 


WELL, is it $80 inaddition to the $63 or 


for repars? I think tis is what he is trying to get at. 


- Brownings Okay. 


-- +t -~ Oty 
“? 


nN | * in ’ hae ot “ 
0) (By Mr. Browning) Po you know whether or not the $09 | 


al 
+ 


was the total charges for the repairs and storage? 


I waait told what that was 


for, just fat I would have to 


the $80 before they would release rry car. 


What was ~- were there any storage Gn» invelved that 


you know about? 


They said storage. 
Who told you that? 


Evans. 


Mr. Kiel: Would you ask if it was just one payment she 


made for everything, the repairs and everything, was $80 total 


The witness: fes, that was all that I paid at that time. | 


f'* Sy , tee So s4 4 $ . “— T . i Oe ae ee 
4) (by Hy Browning) rs. |\Launtlexroy, 2) done want to 


saasemneee | 


2) 
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interrupt your trene of thought, but go 


lt, aneae 


what hanpened at this 
Now, you sent the moncy to it Evans, was it or to the 


garage? 


A To the garage. 


Now, then you talked to Evans again; did you not, a 


thereafter? 
After the 4th or 5th of february? 
ace Le 


YEs. I talked with him -- what was that date you were 
asking of? 
Q 9elieve you -- J think you indicate paid the 
$80 about the 4th or Sth of February. 

The 4th, right. 

And then what happenee after that and cid you call Mr. 

after that on the 10th of february? 

On the 10th, yes. That's right. 

Who did you call him for -- 
A On the 16th of february the car had not arrived -- it 
was supposed to arrive on the 8th. I again phoned him and 
asked him about my car. He informed me my car was picked up 
the dat before which was the $th and that I should have it 


by the 14th of rebruary. 


§ 
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In a few days I received another bill of lading, io, 


21) 62632 showing the car was picked up by the driver, ‘ir. tionry 
31] Novac on £ebrvary the 10th, at the Dixie parking and was 


scheduled for delivery february, the 14th, 1971. 


Q All right. Now, I wouldlile to have you identify a |. 


aGocument now. °* | 


Mx. Browning: _ Mr. Examiner, I would like to have marked 


for identification a single-page document with a bill of 


lading which she has just referred to Noe. G 2632. 


Mr. Reilly: It is marked for identification as Exhibit | 3 


marked 


eal 


9) (By iir. Browning) All right, now. ‘fT would like to 


have you compare it with the docurent that you have in your - 


possession. Is that a true and correct copy of wnat —- is 


123 a correct copy of the bill of lading that you have just 
testified concerning? 


res. 


What mMppened after that now, Mrs. rauntleroy? 


Mr. Browning: By the way, Mr. Examiner. JI would like 


to get a stipulation from Counsel here a minute. Can we 
stipulate that you havea copy of what Mrs. Fauntleroy is 


referring to novwe 
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A Mr. Browning: Wo. TI am referring to a document which 


2 was addressed to the Interstatc Commerce ) ormission that 


“| Me. Kiel: That is the -- 
5 | The Witness: ses, I sent them one. 
6 Ne, Biets That is the March 12th letter that was sent 
| by Mrs. kauntleroy to my client. Is that what you are kathees 


| 


| about? 


as 
8 
, 
10 
il 


| Mr. EBrowning:, ses. 
| Mr. KIel: My client's file indicates insasmuch that he 


received a letter from Mr. Toomany of your office, or the 


12 | office a New gork and that there wa. attached to the letter 


Sy F document which I believe to be the paper area 12th ana 
! 

14 | that is the reason that I have the information about the $89. | 
| | 

5 Mx. Browning: Do you want to compare them to satisf 

15 | 1 E 

16 | yourself? 

17 hie. Kiel? Wo, air. 

18 Mr. Browning: Mr. Examiner, I would like to have marked 
| | 

19 | for identification a multi-page document addressed to Mr. 

| -- to the Interstate Commerce Commission, New York, New fork, 

dated March 12th, 1971 signed by Mrs. Fauntleroy. . 


tness: yes. 


ay 


a] 
22 The w 
Mx. Browning; May I have that marked for identification, 
Mr.) Bxaminer? 


sel feo Nelily: Ueriee for 40 ntification as Exhibit 124. 
eat pes 
1 Boas a 
{i 3 7 
‘| fg at 
i \ / 
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(Bureau's Exhibit No. 124, 
witness Launtleroy, was marked 
for identification.) 


Q (By Mr. Browning) rs. tauntleroy, did you prepare this 


material inconnection with the events that you are describing 


now? 
A ges. 
Q Was that prepared shortly after the combination of events 
which we will get into? 

d that was o the Interstate Commerce Commission 
in New sork? 
Q Hib 
briefly after the. 10t f february when you talked to i'r. 
Evans of AAA Con w 1appened after that, just bricfly if 
you will? 

Well, I -- 

Mr. Kiel: Is this going to be with reference to what is 
in Exhibit 124. I have no objection to 124 in evidence and 
thre is ri in repeating what is in there. It says what 
it says 
Q (ur. Browning) To your best recollection 
that is marted for i as 124 describe the events 


in connection with the movenent of your car? 
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Q All right. 
Now, what complain, if any did you lodge with the —— 


: in connection with this movement? 


Pa (No response.) 
5 Q pid you make any claim for any damage, and if so, what 


kind was it? 


A Recently? 


Xe] 


A No, not at that time. 


10 Q Isee. 


ll 


Py 


You didn't tell them that there w 


} 

aS es 
Q No. Originally? 
| anything wrong with 


12 


et 

- 

at 

\@ 

rel) 

Ky 

~w 

oy 

os 


i 13 | ra Oh, yes. Upon delivery 1 wrote and told them that I 
14 | bad received my car and I also Qeseribed the condition tha 
15 || the car was in upon delivay. 
16H C And whet was that? 
; 17 | A When the car was deliverec. 
18 | QO Which was what day? K | 
19 | A The 26th of lLebruary. 
20 | Q Yo whom did you write? | 
| 
21 |i 
| 
22 | 
f\ New YOrk. 


RAL raat 


‘A To AAA Con. 

Q new vork, tilami? : 
| 
' 
i 


» 


~ 


fee) 


I'm sorry, I don’t. 


have a copy of it. 


“@ 


a 


Q 
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I had written it byhand and I don't 


fou wrote it with your own handwriting? 


Right. 


: 


What claim di 


3 


a 


you assert against AAA Con at that time? 


Or did you assert a claim? 


Ch, 
vie 


Mr. Kiel: 


made no claim. 


« 


Mr. Browning: 


Hye KRpebs: / het 


SSaid that she 


four HOnor, I object. The witness said that 


me finish and say what I want to say. 


rade no claim but she wrote a letter 


saying that she wasn't satisfied with the car's condition. 


sometimes it is very 


I Submit that Counsel is now attempting to jmpeach this. 


Mr. Browning: 


mm 


The Witness: 
kanswered you. 
Q (By Mr. Lrown 
‘\ 


i, (Me. Kiel. come GEE tk.) That La not 


That ts not truc. 


Aust Erving) to cet tie facts, Mr. Examine 


difficult -- 
this is an objection it is overruled. 


Gidn't understand your question when I 


q) 2D will try to take dt wainer. 


Plane. 1 23 my fale 2 jest) didnt 


nN 


pane enema, asa errr om ass san 


7 


16 


il 


ee a Te ae Se —— 
: I 


—————— 
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did you write, do you recall? 
A I explained to them in detail of the condition of the 


car and everything that took place, as I have it written here.| 


| 
f 


Q Right. 
A Would you like me to read it? 
Q yes, if you would like to. 
rN On the 26th '-- 
sir. Kiel: Mr. Examiner, I think the witness is reading 


from the exhibit 124. She can just tell us where the infor- 


mation is on 124. 


v7 


Whe Witness: On the top of 


Mr. Kiel: May the witness be excused from reading what 


the events of 


The Witness: Right. 


Mr. Browning: I think she can testify as what her 


recollection is now of what the condition was, lir. Examiner. 


) 
t 

ran 

ce 

3 

=) 
ae 


Hr. Reilly: I haven't red this so I con't know whether 


is -- I don't know how to rule. 


you have something to add. ' 


i think this 2s a 


lir. Browning: 


something that -- 


cece nea AA CA COOOL 
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ave on thetop of page 5? 
A The only thing that I didn't include in here was when 
the driver was ready to leave he demanded the pay for an air 
filter and I refused to pay him on the grounds that I didn't 


authorize him to pay for that or have the work done and he 


n turn started after me up the stairway. 


Q Started after you? 
A Right, and very loud and noisy and immediately my land 
lady opened the door because she was standing inside and she 
had been talking with him and she immediately opened the door 
anc he stopped. And, he insisted that I pay him and I told 
him > I wuld not pay him 
a) Did pay him anythir ali? 

I did not pay him one penny Z aidan 't pay: ham 
my attorney,when he came with the carr I called my attorney 
to what to do, for his advice. 

Rignt. 

And he told me don't pay him a thing. 
papers and itell him to qo.. And, 
insisted that I let him have the car for one 
they would lwe a place to stay as they had b 
to sleep in, to live in. 


> neani ng whom? 


hovack. 
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| 
wife and child which is stated in here, 
ivr. Kiel: Extibit 1247 
Right. 
Page 5. 
(By Mr. Browning) They were using it as a place to ie 
A They told us that theyhad to | 
believe it because it was in an awful condition. | 
Q Did you get any response from AAA Con when you described | 
: , 
condition.of the car? | 


’ 


None ,whatsoever. If I remenber correctly I contacted 


Interstate Com 


Me. Teiehert) IN 


| 
i 
Regret. OF not yt nh Sorry It we ; cicher | 


A ges. And, he in turn, I think, 


and told thm to qet up there and 


and aet their possessions out of 


3 ~ , 
berately refused. 


his possessions out 
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called i'r. Teichert and -- of t ani office, and he 
reported the situation and asked him what I could legally do 


with the driver's pers nal possessions left in my car. 


lic told me to phone the local AAA Transport Company and 


them to cone and remove these items and to clean up ny 


Kiel: Let the record show that the witn ; is ading 


from Exhibit 124. 


The Witness: é Yromember it all. It is entirely 
too much. 
gou inmay refresh your recollection. 
i dia) this but the man int local office 


ts deliberately 


instructed to call 


anon the phone 


| 
ility. nen I told the AAA ‘Con man th: 1ad ee 
| 
| 
| 


uSive and said, 
wish you would 
Vhnat to 
Browning) 
as Ike a 
to throw them out 
Reilly: TI think 


Browning: 
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Do you recall wher that was? 
Recently. 
Recently? 


I am trying to find it. 


) Well, just a minute. Before we get into that was that 


within the last few weeks or? 
I received a letter from a lr. Zola wanting information. 
What is the date of that letter? 
Oh, golly, it is here, but I will have te check through 
and find it. 
Q Take all of the m out and refer to them. I am going to 
you to read then. Tf Gidn't make any ccopics. 
a reply to his letter. 
That is your reply? Can you get his letter? 
I can't find it riqdt now. It must be here soucplace. 
Browning: Nay I approach the 
Reilly: £66. 


mT}, - Wet yoce,: 
The W1tness: 


r 


Is this the one? 
(By Mx. Browning) Look at it yourself, but it is appar- 
ently it. 
It says, "from information recently received recently 
available to us by the Interstate Commerce Conmission it 


that there still may be a question in your mind 


eproduction in any form is ' 
coutrary to conmission policy. 1 7 98 


thereof. 


We would appreciate an opportunity to hear from you to | 


| 

| be appraised of your current position on this matter so that 
| s . ’ : : 

| we may be in a position to receive the claim -- in view of 


making any disposkion or settlicment that additional facts 


~) 


5 
H 
i 
! ' 
6 | : < " 
; may warrant. 
| 
bog That is dated what, ma'am? 
! 
} 


A November the Sth, 1971. 


8 
| 
9 || ‘ , ; 
"=. Q That is from Ralph Zola? 
| 
§ 
{ 


LO} A Right. 
' 
WL} Q Did you get any further kitl of a response from Mr. Zola 


121 and if so what was it? 


! | 
14 | Q 1971? 
15 rN Right. 


oO Did -- could you read that please? 

"y am in receipt of a copy of your letter to the fmericna 
fidelity Insurance Company dated December the 15th, 1971. 
As I mentioned to you in ny letter of toverer tae Sth we 


ans 1 


20 |! would like to proceed with your case thoroughly and in this 


ii ‘ »2 5 : 
9} || regard we wald appreciate your forwardirdg to us the following 


22 so that we may have all of the facts in the possession of our 


' 
| | 
|! | 
i! ~Jatir t | 
23 i claims. 
j | 
"eirst if a copy of the bill of lading \ hich you received 
' 
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transportation of your vehicle, three, for the battery 
in your car in Novenber of 1970, four, the repair and estimate 


of the body to your vehicle, five, any rental bills for 


substitute transportation during thetine you were without a 


car.” 

"Jould yow please inform me if any personal property was 
taken from the vehicle or whether the driver, to your knowledgk, 
engaged in the theft of any articles belonging to you." 

"Thanking you for your prompt reply, I am, very truly 


Ralvh Zola.” 


you respond to that? 


sent to him. 
All right, was there any sorresponéance from tir. Zola's, 
further correspondance? 
I have not hea:3 anything 
Mr. Browning: (1a approach the witness, iir. Exaniner? 
Hr. Reilly: tes. 

Mr. Browning) Wasn't there a letter ofJanuary 24th, 

197z trom Zola yhict he indicated he had enclosed a copy 


of December 21 


a reply? 
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Q Did you reply at that time en did you reply to 
the letter of December 21? 


A I replied with one letter answering both. 


Q Okay. 


What is the date of that letter? Would you 


please into the record? 


A Which one is that? 
The one ~~ your reply to both of his IlIectters. 
This must be it, Ddcembr the 15th. This must be 
¥Yeply to it. 
Q Okay. 


In other words, you replied to his letter on December 


To the best i know. 

Well now, you have a copy of it? 

yea, yes. 

What does that say? What does the letter s To whom 

addressed, first and what dees it say? 

A "Hr. Ralph Zola, executive vice president, AAA Con Auto 
Transport Conpany, 147 W. 42th Street. Dear sir, this is to 
inform you that in response to your letter of November the Sth, 
1971 I am contacting your insurance company as suggested by 
the Interstate Commerce Commission,a copy of my letter to you 
insurance conpany is enclosed’ It is self-expalanatory." 


4 


Did you at any time try to cet the name of the insurance 


f 
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carricr of AAA 


A IL received tha 


you said that 

LCS. 

From the Interstate 
That's correct. 


bid you get the nane of the insurance carrier from the 


And then you wrote to the insurance carrier; is that 


“vy wrote you 


atic nies 
estion, picase. 


Reilly: I am goxr 


t 


The Witness: I imacdiatels ‘caived a lettor from Hr. 


a requesting for f3 items that £ had read previously, 


the insurance company, 
which you obtained from the 1.C.C.? 


fos, 1 did. 
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On December the 15th, 1971. 

Now, would you read the first few paragraphs of that 
please, into the record? 

yes, Iwill. Do you want ne to start from here 


res. 


“American tidelity Insurance Company, 485 Old Country 
Road, Westbury, Long Island, New fork 11090. Anttention: 
Mr. Charles Pace, vice president, policy No. 3047691319306," 
"Dear sirs, the Interstate Commerce Commission, 
Stephen V Toomany, the District Supervisor in New 
informed me that you ar she insurance company which insures 
AAA Con Transport Coixip £147 W. €2nd Street, New fork, 
| 
| 
"I am enclosing a copy of a report that I mailed to I.C.dc. 
| 
in regard to the experiaces that I suffemi at the hanés of 
this company while having my car transported by them to Miami 
New fork a year ago." 
"Please read the report for a full explanation. 


time I had not received an answer to my letter to AAA Con 
Y 


the circumstances under which it was delivered and the additic 
al expenses I had been forced to pay during the 17 days that 


for delivery of my car." 


"In response to my report the wrote AAA Con and 


exnttention 
\ 


Auto Transport Company describing the condition of my car, | 
¥ 
| 
i 
| 
{ 

‘ 
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to the matter. Later I received aletter from AAA Con Auto 
Transport Company in which they stated, "I consider the files 
in this matter closed.'" 


“They apparently considered that the $50 which I did 


pay to the driver on delivery of the car to be sufficient 


cover the claims against them." 


"On November the 5th the wrote me another letter and 
in which they offered to review my claim as a result of infor- 
mation recently available to them by the Interstate Commerce 


Commissicn.' 


they had ignored 


this rcegqard 
sted that |Z icontact'\y Als they infomnsed ine 
were being held he removal of AAA Con's 
operating license--" 
Mx, Kiel: Reading there -- that was incorrect. Vould 
you look at your letter again, please, ma'am 
The Wi Ss 2S, Sir. 
The word “removal" was that in the letter? 
Witness: “Renewal", I'm sorry. The typewriting is 
not CGlear here o-— 
Mx. Browning: Excuse me as Counsel for AAA Con have 


a copy of this letter? 


Reproduction in any form is 
conirary to commission policy. 
Mr. Browning: 
(By Mr. Browning) 
Mr. Kiels, Mx. Examiner; 
thing read in the record? It 
witness has only -- 
Mr. Reblisy: ‘Is there y reason ¢ ee ala? 


Browning: Let me look at it. a 


ad 


Q y Mr. Browning) Did you indicate in that letter the 
amount that you clained, r the amounts tha claim? 
res (Lwards 
Would you just read the snounts that you were claiming? 
And for what ~- what they were for as zi indicated? 
Aaa 
Kepairs and storage paid to TNasthorouyi age in New 
york, plus teleqram charges for wirins ham the cesh was 


COA aah 


984.65 e phone bills necessary qet information regardinr 


| 


delays 
the one substituted was $50.07, 

-- 10 cents a mile, cleaning the car after cCelivery w: 
$10 and the body shop estimates to repair 


transit was $116 


you chec! 
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did. 


“ 
vi 


got out of the car in front of Mrs. bDeitz Mr. 
Agnew was checking the car to see if there were any damages 


and I pointed out to him that there was only 20,700 miles 


the time, but nothing was put on the record, nothing. 


he mileaye read when you got it to your 
home in Miami? 
It was in here too. 
I think it may Se on Exiibit, <- 
have it here. 
Go ahead. 


Showed 23,143 miles 


Griven since Lt was picked uy 


Okay, have you checked 


LOrK, Cid you? 


I have of this witness 


tender her for c¢ros Byanination, Mc. 1 i 


2amLiitsa . 


~2 


suppized 
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fes, sir. 


I just read them. 


And isn't that an estimate which is dated Decenber 13, 


Give me tine to check that. 
Could you give me the date? 
1971, Hidel*s Body Shop? 
have that bill. 
ave time to. look for it? 
Go ahead. 
want to see 


+ ah ee 
No, I nave 


Wnat was 

Bo you recall th 

Right. 

Now, what date was your car celivere: 
of Ppebruary . 


1970? 


aie 
And this was approximately 10 months later that you had 


the car -- the estimate made with respect + mat repairs were 


And these were 


Reproduction in any forin is 
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Q Up to that poir 

indicated to the carr? 

necessary? 

A Oh, yes; i 
On my report I wrote and told you of the dents on the 
rear nood of the cer a “ seratches along the right 


the car. That 1 in thie report. 


Interstate Commerce Report that 1 


} 


we just read it. I know wha is 


side of 


richt front door 


thathad to be fined suLd you agre me that there is 
nothing in your 


fyont door =- 
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available 
I can't see 
the record. Ande, 
anda, number two, I 
if he is ing to exami 


Mr. Reilly: 


Kiel: .. weld, if Me. 


yelcome to look at it. 


mean before I continu 


oy 


he may look ove: 


and we didn't intend to ; anything in 


and let him 


Witness: yzes. 
Reilly: Ge ane ac 
My .kiel) (with 


sivas yf 
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marked as old damage. Is there any reference to a 
on your letter which is Exhibit 
Not at thet time I didn't mention 2& 
Q And you -- would you look at the entry for LT quarter 


panel, marked top? 


Q One hour to fix that. Noy ma am will you agrce with 
me that your letter refers to a scratch on the lower right 


side and that it refs to a small Gect high on the left rear 


left rear -- 


of the car. 


Gan we turn to the next - new battery and 
cables. When, did you write Mr. 4% anybocy in the compa, 
with ressect to a battery original] 

A ft is in the Interstate Commerce 
at Exhibit 124 on 
you are referring to? 

paragraph? 


Inder the date 


¢ ae galt 
and bati ery Tabi 


Reproduction in any form is 
contrary to commission policy. 
well as the battery? 


fes. That's right. ‘The first tine I started to 


Now, hed you ever looked at the battery that was 
car when you tendered it to the carrier? 
Mr. Browning: 1! Exaniner, I don't know that the 
witness -- 
The Witness: I don't think I would know if it was 
perfect or not. I am a woman. 
Kiel)I Would 22, probably. 


But, the point is you @on't know that the battery that 


was in your car when it was delivered before you replaced 


: ac . tn ny aha mam hn + one bh nw kh : ee 
ut Wags not b Be ie & ‘ . * eas batt ox bY Kticaw Yu aLEARL 


when it. left New gork, do you? 
I did not aoe s/t said. 'r wouldn't have known. 
garage man informud me that it wasrot the battery for 
my car. 
Now, with respect to that matter did you cver ask 


« 


nechanic who you had install it if -- why he installed that 


»sttery or if he installed that battery? 


Mr. Reilly: What battery are we talking about? 


That was the ve that later someone 


What was your guestion? 


Reproduction in any form is 1@21 
contrary to commission policy. ‘ 
if he installed that battery and if he didn't why he didn't? 
A No, I have not been able to contact hin. I have tried 
but I havenot been able to get any infermation on that. 


Q Isn't it a fact, ma'am that the only information that 


pn eaten mms 


you gave to AAA Con or to Mr. Zola in connection with your 


claim loss was th mber Sth, 197) -- before November 5th, 


1971, was this ae is Exhibit 124 when you indicated 


—————— ee 


that it cost you $50 and seven cents to fix the battery and 
replace the cables? 
Mr, Browning: Mr. Lxaminer, I object to the question. 
Mx. Reilly: Well, I am not quite sur w to approach 
this. I mean, is he talking about ir. Zola or -- Mr. Zola 
an inGividval or is he talking about “rT. 


Hy. Viol: Y will xestate tic question. 


tx. Browning: The record will show, I believe that this 
witness has she wake in her own handwriting 


a letter that she doesn't have a cor 


a copy of it. 
“yo to do with the objection 
-- my quostion? 
Browning: Well, you sala tits is the 
the only information that she gave tr. Zola is 


. ¢ 


Mibit 124 and the record coesn't indicate 


money Claim. 


Mr. 


he restates it I may not have any objection to it. 


V4 . 
rir e hk 2 


a 


(By Mr.Kiel) 


only inforr 


rmation th 


sentatives with r: 


it cost: you $50.07 to replace a battery and c 


it cost 


question in your mind 
I think you refrred 


Mr. Browning: 


Witness: 


ALL riqht 


tL, 


Letter og) 2 


. 


Browning: 


Esn*t) Lt a fact, 


4 


spect. to a 


tc 


Reproducsion ia aay form is 
contrary to commission policy. 


I objec 


t to the form of the question. 


Tf 


Restate the question. 


iics. Fauntleroy, that the 
t yougve AAA Con or any of its repre- 


a claim fro money was 


the fact that 


in operatin« 
ri 


clivered? 


to car in operating condition 


hat on or about 


Novenoer the 


indic 


ata 


Conmission ti 


lene 


Ae | YOU ¢ 


| 3 2 
would 11) 


he Ai chs 
CHiatl 


Letter -- 


Reproduction in any forin is 
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a copy of the insuran ict the letter that you wrote to 


no 


the dnsurance company: 


1) 
+ 
7 
= 
? 
A 
4 
~ 
) 
’ 
ct 
rn 
~ 
2 
7 
. 
pow 
Bs 


Mr. Browning 


Mi 
(7 
iY 

2 

od 

an 

4 
re 
Ms 
luke 
ws | 
ct 
. 
~ 
QO 
tts 
= 
~ 
~ 
~ 
bt 
he 
fe) 

pai 

a 

oO 


| 
| 
| 
{ 
| 
| 
| 
| 
| 
4}| look at that lette: 
| recalls the gucstion -- 


© 


(By “ir. Kiel) Do you have a copy of that letter? 


4 
anive,. 


La 
c+ 
re 
~ 


wi} 2 how, isn't it a fact that you wrote to the Inte 


respect to your auestions aftar you 


as 


to your letter of 


conmanyv 


as sugyested py ti: 


Conmerce 


you write to the Interstate 


a 
wy 
@. 
¢ 
nn 
oD 
5 
re 
ry 
bas 
o 
- 
” 
3 
ct 
Pi) 
ee 
“ 
abe 
i“ 
vn 
~ 
=) 
0 
“) 


9 ne oy 2 46 4 > inva 
y then i@ a Sugecestion that you 


BEST GOPY AVAILABLE 
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1) Well, let me show you a copy of a letter in my file 
was sent to us by the Interstate Commerce Commission and 
which shows a copy to you which is dated March 30, 1971? 
A Right. 

fact that in that letterof March 30th, which 

was sent to you that there is a listing of the insurance 


comyany of the applicant and especially American Fidelity 


Insurance Company? 
Right. 
how, 
minute. 
letter to her <«~ 


sent ot 


& 


different one. 


Mx. Browning: 


to}, - a 
That 1s 


r. Browning: 
ceived 
to have 
original 


copy? 


Reproduction in say form is 
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that? 
Mr. Kiel: ‘The original is sent by liv. To.sany and it 
indicates a carbon copy to Mrs. f auntleroy. 
When? 
Kiel: On March 30, 1971. 
Browning: tay L look at that just for a second 
maybe I can help the witness. 
Mr. Examiner, I would like to have the record show 


sas it here in her file. She 


Vl ae 
Okay. 


Py 
ene erecta ennai tT ee! 
SS en amr 


Kiel) Now, you found in there 
y 


roomany, a copy of a letter to you which indicatct 


you knew the name of the insurance company 


- 
f 


delivered; 


i 
| 
| 
i 
| 
| 


Right. 


Then you wrote a fain to Mr. Toomany in Novenber, after 


yermber Sth when i: Yola wrote to you and you got a response: 


ee aoc acemeaneetagemieanand 


November; isn't that true? 
on that? 
letter in your file when you were going 


was lioveitber 19th. 


Repro: 
CONTLALY 


Now, that vw: 
head. It was Vovenber 30t! 


e 


ir. Toomany to you was dat 


rain 


to your lictter of the 19th 


after you received Mr. Zola‘ts 1 NYovembpr 
d 


trying to show you 


auntleroy, I an 


sent to you by 


Vian 


file: of etter 


r 
an 


1 he apologized 


driver and to you -- and 


Well, since then? 
Ro, mecause: I didn’t: thi 
u fecall also that 4 


sar OWNneCT 


EWE? tank (Of 


2 
sink o = 
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Do you showing you 


fT orecal ) we. 


And you recall also information to the effect that the 


Rules 7A that any repairs 


tariff provides pursuant to 


responsilility of owner? 


This is what they told you? 


peer J.334- +3 = Ves ogee Vee my - e ay 
LG » but that aoesn't say the same 


I received from the driver. 


hese papers that 


any papers which say that the carrier 


. ee ad ye 
yOu Snow nic 


for mchanica 


am teh he 
paper that ine 


I understand and agree that in the event of 


the assigned vehicle 


driva's deposit or 
that paper th: 
paper, not minc. 


receint iat 


aa 
bi 


was not to collecct the 


4 o> 
Le 


vouLcle in the condition -~ in 


Lert Lisert BGs 3 5 


gave to ..me 


aceL_adent or 


Reproduct ioain aay form is 
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Of MLL St! s01la. to you, ogain, there is 


and J quote 


charges in the ve offset 


the $50 of expense that you incurred in referbishing the 
vehicle?" 


Do you remember that? 


thet at. the tine 


Did you write Mr. Zola between 


sorry, “Zola, you misunderstood me’ 


more expenses than the $50? 


Gidn't think it was necessary at 


sCCAUSS 3 


Wern on 


cre) car, My attempey told aud 


7 7 “y 9 ty te ear re oe 5 nae ie a eae 
Criver leave that at your place when 


something you hadn't seen before 


aa 


Now, you indicated something about 


the driver liviny in 


you remember 


- (ances NNO Se: Sey AL LNER SLC CORAL AG 


g to 


ary 27th 
referrin 


kebru 


Gate of 


nin aoey forerts 
LETLISSIC 
your 


ontrary fo cou 


4 
5) 
= 

= 


TO 


nn 
PeUaL> 


cy 
os 
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My. Keilly: Go ahead, lirs. rauntleroy. 


ey 


« The Witness: In response ta my guestion she said that 


i 


they had been delayed en route because she had a miscarriage 
a ~ 


oh 


also got on the phone and,at wy request, and confirmed Mrs. 


Novac's story. 


told them how worriod I had heen because no onchad 


Q 


| 
{ 

\ 
| 

1 
{ 

{ 
i} 
i 
1 
| 
| 

4) and was hospitalized and -- in Washington, D.C. Nr. Novac 

| 
| 
| 
} 
| 
‘ 
} 
4 
' 


nade any effort to contact me. All they said was, "I'm sorry. 


hen I asked where ny car -- where they were at the present 


timethey said they were calling from a travel lodge in tort 


Lauderdale. 


They were on their way to deliver thecar. Therefore, I 


axpucted tict they would arrive in apnproximately J hour, which 


athe nornal Griving time betveen Fort Lauderdale and Miaru. 


i'm sorry, Hye... fauntleroy. 


Would you as a mother think it unusual for a pers 


condition that yo ave des- 


yours 


* 


4- 


contacke< 


Gidn 
of 


5 


you 


cocunen 


rou 
a ct 
- \ 


thc 


cn 


; 
T1072 10: 
souple c 


2) 

~ 

wo 
o 

\ 

is “ 


’ 


RK 


emcee. anne ann onsen neste eS ace =: 


om WN 
ot ws “ wd a 
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conrrary to COMINGS 


1964 Ford. 

Hr. Kiebs 

Thank you very much, 

Mx. Browning: I have 
Examiner. I don't want to 


REDIRECT 


Q (by Mr.Browning Mrs. Fauntleroy, have you been paid 


anything at all by AAA Con or its insurance carrier up to this 
present time? 

no, = have not. 

What if anything did the mechanic here indicate 
kind of battery it was in your car,;that would fit any pa 
model? 


po be | — - 
ne GOL me. cH 


for a corvair. 


For a corvair? 


lmeaws in? 


Reproduction in any form is 
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car enroute from New Yor? 
tight. 
he give you any indimtion of how lona they had lived 


in the car? 


They indicated that they lived in that vehicle the entire 


They had cooking utensils, everything in the car, 
everything else. 
right. Tnat's all I have. 
Thank you. 
PECROSS-EXAMINATION 
lir. Kiel) As a matter of fact, ma‘an, jen’ 1 true 
you retained par - tin total transportation diarges, 
at 


reanested 


pon advice of m 


actually, you did not 


~y de de eee 
atc 


Q 


retained that money aS per your 


a 


Or 


ect ER 


on ee NE NN CT CT TE CA CTA TT 


anplete transportation 
~ os ~ bes A oath 4 :. e . | 
rould not have had the § which you used 
Jo ny de Pe + - be 
bacter; he ion" t 


ection, 


obvious. 


ous feueery ¢ 
AY D.TINUAS 


contrary “amminsion policy. 


‘ a 
had indicated to you that h ad checked and found out from 


+ 


the -- from the motel - chat 7 ohbba Found 


out 


actually the driver had ed in the motel and 


move for 


Reilly: 


Browning: 


aro rece 14 


reese 
titIO wn 


on = 
fauntelero: 
fFauntelc 

2 


evidence 


morrow? morning. 
(Whereupon, 


at 9:30 an the 


Reproductioa in aay orm 1S 
contrary to conmnis sion policy. 


BEEORD TUL {TERSTA COMMERCE 


¥n the Matter of: 
No. FF-359 
JTO TRIP-USA, INC. FREIGHT 


FORWARDER APPLICATION 


PRIA Ong k 
PANSPORT, IN 


So Sar oon: 


& REVOCATION OF 


‘© MPAMISDC 
Aare nw tete 


owt 


YVrot 


| 


TSTONUOE 
savenuc 
"4 


Priaad 


aeeerernaneernnarren seinen 


January 1 


BEEOUS : 


JO ne “Py 
wD esiae 


rere 


= Prey BIewes .s 
PP PLARANCL0 $ 


Plaza Bu! 


for tne 


: a 


Reproduction ia any & 
contrary to commission policy. 


EARANCES, Continued. 


nm 


Respondants. 


DANIVI. 8. JOWN ON, Esq., 716 Perpetual Building, 1111 


E. Street, Ni.W., Washinton, D.C., appearing for Auto Drive-~ 


away Company. 


Pi 
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Mr. Browning: 


next witness Irs. Raze, 


wag sworn and testified 


by Mr. Browning) Plcasec 
Mrs. Emily 
¥, What is your occupation? 


a secretary. 


e you lived here all your 


New Jersey. 


And you moved dcovn here about two years aqo? 


anuary 39th, 
Did you have occasio use the service of AAA Con 


jransport, inc., 


please how you got in contact with 


action in any for is 
ry to commissinu policy. 


I was ill at the time and my sister took care of a great 


Geal of the arrangements ! na twas through her that AAA 


That's correct. 


And she made the initial contact? 


| 
| 
Con was contacta. 
: I see. In other word she found AAA Con; is that correcf? 


that, do you recall? 


poirm in inid January. | 
‘ 
| 
| 
Now, did you make any contact or did you co municate with] 


anyuocy trom 


rclephone conversation -- 


name of the } to whom spo) f ashea for information 


5 


directions and wi [ should ¢> about the arrangements 


Did you make any 


to be picked up hy 


convenient to have 
home so that 


would be there to deliver 


was about the 27th of January. 


you flew Cown subs 


Correct. 


1 
= Se ow 


FS N 
eee nets 


OD} 
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fes. 
Q Who was that, do you recall? 
A I didn't get the gentleman's name. He was slight, wag 
five foot, nine or ten. He was wearing a light colored trench 
coart. That is all I remember about him. 

He came into my sister's apartment. We discussed the 
fact that -- I told him that I had possessions in the trunk 
of the car and that I had a list of them and would he want 
bE oa 

He said, “Oh, no, that is not necessary as long as the 
trunk is locked." I said, “ges, it is locked." He said, 


"Did you have the car tuned up?" And I said, ‘feos, I aid 


A full tank of gas and I even gave him a receipt from 
the Guif station where I had had the work -- had the car 
taken care of so that in case anything were to happen he 
would know to check that these things had been done. 

Q Did he give you any indication or tell you why it 


wasn't necessary to give him a list? 


i 

| 

H 

| 

} 

| 

I 

everything that I was told to aos” | 
j 

i 


A "Oh, don't worry about it. The car is going to be in 
| 


very reliable hands. fou have nothing to worry about." That: 
was exactly what he said to me and then we had to go out 

of the apartment down into an open type garage. And, it was 
that year extremely cold. As I gaid, I had been ill and was 


recovering from hyving been hospitalized with what they call i 


— ne 
se SD ROOT NT 


ne 


ie ee 
APral DC x e 


meee at es nen aan some eer ee 


| 
at 
ad 
\ 

2 | 
oo | 
} 
ius | 
{ 
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a 2 ‘ 
; . «> 
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it was pneumonia, at the time. And, I wasn't supposed to be 
exposed to the elements and I was bundled up and I went down 
with him to show him where the car was. 

I think it was down to almost zero that day. And, he 
checked the car, the check list that they had and there was 
a little dent in one of the fenders and one of the doors or 
something and that's all. Everything else checked out all 
right and it was very cold and he said;yhere, sign this." 

And, I said, "Waat Go you mean? Sign what?" And he 
said, “Well, this is just to prove that I picked up the car. 
It is your receipt.” 

Q Excuse me. 

Do you have anything in your files that you can look at. 
to see what you signed at that time that you just testified 
about, the document that you signed? 

A Here it is. 

Mr. Browning, Mr. Lxaminer, I would like to have marked) 

for identification a single-page document which is thebill 


of lading of AAA Con. 


(Bureau's Exhibit No. 125, 
witness Raze, was marked for 
identifiction.) 


Q (By Mr. Browning) rs. Raze, I hadn you what has been 
marked for identification as Exhibit 125 and ask you to state 


| 

| 

| 

| 

| 
Mr. Reilly: Marked for identification as Exhibit 125. | 
| 
wnether or not that is a photocopy of the docunent—to- which | 
\ 


\| appenpx 702 


el 


ee nome 


you have just referred? And concerning that which you have 
just testified to that you signed. 

Is that correct? 

1es. 

All right. 

How, after you signed the document did he give you a 

of it at that time? 

fEs. 

Then what happened after that? 
A He got into the car. He drove off. I waved good-bye on 
that was it. 


Q Then I believe you testified that you flew cown here to 


A fes. 


ee 
——_—_—— 


Q On the 30th? 


yes. 


What happenee after that? Did hte car arrive? 


No, the car was supposed to be delivered to me January 


i 
i 

i 

| 

| 

} 

Miami; is that correct? 
i 

| 

| 

j 


or rebruary lst of 1970. That was a saturday or a Sunday 
and that is what I had been told. 


By January 2nd I had heard nothing. 


~ . 
te Me 


I believe you mean trebruary; don't you? | 
tebruary, I'm sorry, yes. | 
t 
| 


I wasmost concerned and upset about the fact that I ipa 
heard. I called my sister in New fork and_ask 


| APPENDIX 703 


| 
faces FF 


ne 
mel 
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: : a 


trough for me. She called AAA Con and they told her that the | 
car hadn't left due to the fact that they didn't have a en 
This sort of amazed me, but I didn't understand why 

people advertise that they can take a car and then they con't! 
have the driver to drive it down for you. But, that is the 

do business anyway. 

said that mayvke I should contact the AAA Con repre- 
sentative in !Siami which I did. I spol.e to a Mr. reldman. 
He called me back and said that my car would be leaving: the 
3rd and that a Mr. Bergner would be the driver and that I 
should receive the car by rebruary 6th or 7th at the latest. 


Possibly by 4:39 on februaary 6th. 


Q bid you receive the car then on the 6th of tebruary? 


Q whathappened? 
A I got a telephone call from this Mr. Bergner on the 


6th stating that he hadleft the car on the florida State 


j 
A No. =z did not. 
} 


Highway somewhere outside of rat Pierce, due to the fact that 

| 
it had overheated and he couldn't run the car anymore. | 
| 


And, I said, "“WEl11, why did you leave the car, why didn’ 
you try and get help or wait for a State Policeman to come 
by and get the car towed to a station so it could be fixed 
and we could get it to Miami and get it delivered to me?" 


t 
| 
| 
| 
| 
"fou don't understand. 
| 
| 
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far more importatnt to me than your car." 

I said, “Well, I said you had a baby with you?” TI under; 
stood that there were no passengers supposed to be accompany 
ing the Criver. That's wiat I was told." 

Ye said, "Oh, well, that has nothing to dovith Pe 

aid, "WE11, what about ky car?" He said, "fouare more con~ 


cerned about your car than you are about ny baby.” And, If 
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said, *fes, I am. 7 Gidn't hire you and your baby, I hired 


AAA Con to deliver my car." 


op meen eee sme et 


He said, “Iam terribly sorry. There is nothing I can do 
about itYand he hung up. 

Then I called Mr. frelcman and he said, “I know nothing 
about this.” I said, "Well, what am I supposed to do?" 


And he said he would call me pack. I am still waiting for 


I called and I called and I called. He never called me | 
back. 


| 
| 
| 
| 
the telephone call. | 
| 
: 
Q What happened after that? 
A Then my son took over because as I stated I had been i1L 
and I wasn't supposed to be expo ed to emotional pressure ox | 
any kind of excitement of this sat. I had had a heart ee 


and I had been hospitalized for six months later from Pneumonia 


' 
i 


and between I had lost my husband and I had had too much, and 


| 


ster and myself --_my—son they 


they were trying to protect me from any aggravation. 


Between my sister and my si 


ea j 
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| 
| 
| 
| 
| 


more or less tried to handle the situaton. And after repeated 


nw 


effats of trying to reach Mr. reldman my son finally picked 


up the phone, called the State Police and within five minutes 


Then my sister -- I believe -- this is all like third 


| 
| 

“| had the car located. 
i 


party because my son handled most of it, hut somehow or other; 


“3 


we got to Mr. Meeker. 
Q Who i3 Mr. Meeker? 
A ir. Meeker was in West Palm Beach, the representative 


of AAA Con. 


| 
| 
} 
j 
| Q Oxay. | 
| 
A I don't know how we got to him -- whether it was through| 

| 

| 
the New fork office or what, or whether my sister did it of | 


| 
| 
| 
"i my con did it, but he was extremely courteous and extremely 
| nice. He was the only one that I dealt with with AAA Con 
| 
| wno was. : | 
And, he himself went out at his own expense on his Sunday 
and picked that car up and got it to a station, towed it to | 
a station. A Texico Station, if I recall correctly. They | 
were not equipped to take car of the car. | 
Mr. Meeker said that he would recommend a mechanic who : 
car and be able to fix it. The car was then towed to a place, 
called Barney‘s. I think the gentieman's name -- I don't 


j 
| 
| 
| 
| 
ny | 
ai wa adn West Palm Beach who was qualified to take a look at the, 
| 
| 
| Yemember his name. 
| 


wenesr06 | | 
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But anyway, he spoke to me ~.1 the phone and he gave me 
two separate estinates verbally for fixing the car. One was 
to try and repair the motor. He told me the*car had been 


run hot which meant that it had been run -- 


Beer rer 


t 


tir. Kiel: I object, four Honor, Please. What it meant 
Browning: She is simply relating what he told her. 
Reilly: Is that what the gentleman told you? 
Witness: Yes. 


Reilly: Go ahead. 
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Witness: He told me it had run hot and I asked him 


wae 


Q 


© 


what that meant and he said that your hose broke, or somethin 


nr 


borke, the radiator or something ana instead of stopping when; 
the red light went on and having it repaired he just kept 


on going. He was pushing to get to Miami. 


Mr. Kiel: If Your Honor please, I object that that is 


LS SS ETE PE OO. 


inconceivable that a mechanic would be knowing where a driver! 


was going and whether a light went on or not. 


Mr. Reilly: THis is her conclusions. 

The Witness: This is what he told me. 

Mr. Kiel: The witness just indicated that it was the 
mechanic's conclusion and I submit that is is not only hearsay, 
but it is rank hearsay, Mr. Examher. These remarks should 
be stricken from the record. They are improper and prejudicial. 

Mr. REilly: Let's find out how it came to her attention. 


Go ahead, Miss Witness. 
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The Witness: Wis conclusion was because of the conditio 
of the motor. There were four busted pistons he told me and 


possibly a cracked block. 


ms 


Mr. Kiel: Mr. Examiner, I now move to strike all of 


| 
the testimony -- | 
| 


Mr. Reilly: As to whether he was pushing to Niiami? It 


| 
| 
2 | 
| 
i 
| 


i 
really doesn't make any diffeence. WE will strike it. | 


BE | 
i 


fhe Witness: That in order for the engine to be in that 
condition they had to be driving at sometime with the motor 


hot. And, he could repair it, but he could not guarantee it 


and he said that I would extremely advise that you have a 


new motor put into the car. 
Q (By i'r. Browning) What did you do eventually? 
A I felt that I ne@wied the car and I didn't want to take 


a chance on the repair that -- and have it break down again 


so I authorized a new motor to be put into the car. In the 
meantime there were numerous telephone calls backand forth 


to New gork and my sister -- 


Q Zs that to AAA Con? Or, to your sister? 


A No, to my sister. She was in direct contact with AAA ! 


Con and she spoke to a Mr. Maxwell, who was the claims adjuster 
| 
and Mr. Maxwell advised her that -- to advise me to have the 


car repaired and to subrogate with my insurance company -~- 


have my insurance company subrogate to them andnot to worry 


about it. One way or the other at would be taken care of. 


ié3; ia baad 


Ao 
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Reproduction ia ony farm is 
controuy to commiiss.ca policy. 
Now, All right. 
zou had the engine replaced and aid you contact your 
insurance company? 
A Not at this point because Iwasn‘t aware of how much 
damage had been done. I couldn't report anything at that 
point. 
Q What was the cost of the replacement? 
A $375 for the motor plus towing charges. 
Do you recall what those were? 
a I believe they were $45. <--$35 and then there was another 
one -- there were two towing charges. One to the Texaco | 
Station to get the car off the highway and then from the 
station to Barney's. So, that was $35 and $45. And $375 to } 
install the new engine. 
Q Now, after you installed the new engine did you pick up 
the car yourself or have somebody pick it up for you? 


A No. I had to go to West Palm Beach myself and pick up 


the car. fortunately, my son had a car and he was able to 


| 
| 


1 


drive me up there. I had to take all cash because they would! 


not honor a check. They didn't know me. | 
When I got there I was appalled when I saw the condition 

of the car. All the hub caps were missing. There were baby 

clotes, dirty diapers, rancid milk bottles, candy wrappers 


in the back of the car. ‘They tnd been given a spotless car. 


She front was filthy, the back was filthy. There were 
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blankcts and pillows -- the things which I had packed into 


the back -- the trunk of my ar and was told not to be worried | 


about were missing. 

I was just heartsick. And, I took everything that was 
in the car out and I gave it to this man Barney. I said, 
get rid of it, I don't want it. 

Q gou mean the car or the things? 
A The things. The car was smelling fom this stuff. 

And, I drove the car back and then the next day I aid 
go to my insurance mmpany and reported the whole incident. 

I was reimbursed subsequently for the hub caps, but I was 
not covered for the damage to themotor. : 

Q Thatvas your insurance -- that was what he advised you? 
A yes. 

And, I spoke to tir. Meeker again and I said, “Would you 
verify as to the -- helad seen the condition of the car and 
I said, "Would you verify as to the condition of the car?" 
And he said, “ges, of course.“ And he wrote a letter to the 
New fork office and to Mr. Maxwell. 

This is a copy of the letter which he was kind enough 
to send to me. 

Q Would you read it, please? 
A This is dated February 17, 1970. “Mr. Maxwell, concerning 
a 1966 Mustang owner, Mrs. Emily Raze, Miami, which was 


abandoned on Florida Turnpike. 
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X told Mrs. Raze that I would tell of the condition in 
which I found the car. The hub caps were missing, and the 
inside very dirty. Contents of interior were blankets, ia, 
baby diapers, baby bottles and baby clothes. 

None of the above belonged to Mrs. Raze. The car has 
been repaired and picked up by Mrs. Raze in West Palm Beach. 
Sincerely --" 

Q Now, what items were in the trunk that you put in the 
trunk before the car left? 

A Well, 2 have -- 

Q Do you have a list of them? 

A yes, I do. 

There was one decorator chandelier. There was an original 
etching, which was framed in a glass frame. There were two 
bathing suits, as I recall ina shopping bag and beach hats 
and robes and lotions sort of stuffed in them And, there 
were three dresses, five pairs of sport shoes. | 

There was a water pitcher, with a tray ~~ plastic. An | 
attache case which was empty and a small portable radio. 

All right, Mrs. Raze, did you make any claim to AAA Con 


Transport? 


I certainly did. 


february 19th, 1971. 


Was that in writing? 


ern 
ee 


——— 


When was that, ma‘am? | 
| 
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A yes. 
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Mr. Browning: Mr. Examiner, I would like to have marked; 


for identification, if you will, please, a three-page document 


} 


to which the witness has just referred, a letter to AAA Con 


dated february 19th, 1970, of Mrs. Emily Raze. 


Mr. Reilly: It is marked for identification as Exhibit 


(Bureau's Exhibit No. 126, 
witness Raze, was marked 
for identification.) 


Q (By Mr. Browning) Mrs. Raze, I hand you what has been 


marked for identification as Exhibit 126 -- 


Mr. Zola: May I have a copy of that, please, gir? So 


that I may follow this conversation. 


The Witness: That is correct. 


Q (By Mr. Browning) Is that a true copy of your letter to’ 
AAA Con? 
A yes. 


| 
| 
| 
| 
| 


Q All right. 


pid you get any response from that letter from AAA Con? 


A To be very honest with you I don't know. Because, after- 


wards I turned the whole file over to an attorney, Judge 


Norman Share. 


A Alpril 16, 1970. 


Q Why did you turn it over to him? 


i : oo 


Q When did you do that approximately? 
| 
| 
} 
| 
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A I was getting -- I dont remember because, as I said, my 
son was handling a great deal of it, but obviously we were 
getting no response from AAA Con and Mr. Maxwell. 
Q Mr. Kiel: Just a minute. I object. She said first 
that she doesn't remember whether she got a response and she | 
turned it over to her attorney, that her son was handling the 
matter and now she says obviously we cidn't get any responses. 
And, I submit that tht is improper and it is uncalled for 
untr the circumstances. 

If the witness knows that is one thing, but if she 
doesn't know -- 

Mr. Reilly: Well,&éthe witness knows despite the fact 


there may be, as your pointed out, some discrepancies in 


some areas ~- she may answer. 


reason I cannot answer is I do not have a document 


in front of me that states that I actually heard from AAA 


Mr. Browning) Go ahead. ; | 
| 
| 
| 
| 
| 
n 


Con. It would have to be -- if I may say So, in my estimatior 


a negative response in order for me to employ an attorney. 


Q In any event di you get any offer to settle your claim? | 
| 
A Nothing. | 


Q Do you know what happened to your claim after you turned| 
| 
| 


the matter over to an attorney? Have you received any money, 


ma‘am? 
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All right. 

What condition was the car in when it left New fork? 

A Outside of two dents, minor dents it was perfect. The 
mileage was 26,500. It had had a major tuneup. It had four 
new tires, two snow tires, brand new. There were two new 
tires, regular tires in the front. There were two new tires 
in the trunk of the car which were still in the trunk of the 
car. 

The brakes had been checked, everything. It was in 
perfect condition. The car had been kept in perfect condition. 
When my husband was alive he didn't believe in waiting 4 
thousand or 2 thousand niles to check it. He believed in 
taking the car in every month and having it checked and 
thoroughly gone over. 

And, he was most adament about it, so that that car was 
in -- it was like practically brand new. 

Q Mr.s Raze, when did your husband pass away? 

A June of -- June 27%, I believe, of ‘69. 

Q Now, when you turned the matter over to your attorney 
did he advise you at any time of whatthe position of AAA Con 
was? | 
A I don't understand the question. | 


Q Did Judge Share at any tine indicate to you by telephone: 


AAA Con was in connection with your claim? 


= 


or by communication of any other sort what the position of 
| 
j 


[arene | 


Reorcdaction in any form is 
conwary to commission policy. 1155 
Position, you mean as far as their being liable? 

Q Yes. | 
A He told me that they -- he felt I had a good case or 
otherwise he wouldn't have taken it. | 
Q But dia he tell you -- ever tell you what reply he got 
from AAA Can? 


and forth letter, no. I wasn't informed every time he wrote 


{ 


A Je didn't call me for every letter, every little back | 
| 


a letier or every time he got a response. He would just call 
and let me know something important. He did call me at one 
point and let me know that he had heard from Mr. Maxwell and 


‘ 


they had disclaimed any responsibility whatsoever as to my | 


losses. 
Mr. Browning: Mr. Examiner, I wuld like to have this 


single-paged document marked for identification, dated May 


22, 1970 from AAA Con to Judge Norman Share. 


Mr. Reilly: It is marked for identification as Exhibit 


ast ‘, a. RZ 
c a Laie «, , 
> > <> Pe) net 
2 ? ye te i. 
tee renee 3 2 eer 9 orermernemnaeeesinnenetenie nee ete 


No. 227. 


(Bureau's Exhibit No. 127, 
witness Raze, was marked for 
identification.) 


| 
| 
| 
| 
| 
| 
| 
| 


Q (By Mr. Browning) “irs. Raze, I hand you what has been 


marked for identification as Exhibit 127 and ask you whether 


letter to you? 


A He read this to me on the phone. I never adually saw 


: i> wk £2 


| 
or not that Judge Share communicated the contents of that 


the letter. 
| Q Do you recall whether or not you signed a freight bill 


in connection with that movement, an order form freight bill? 


. A That's my handwriting. 
: \ Q All right. 
| Mr. Browning: Mr. Examiner, I would like to have marked 
: for identification a single-paged document, namely, the 
freight bill order form of AAA Con. 
=| Mr. Reilly: Marked for identification as Exhibit 128. 
} 
0 | (Bureau's Exhibit No. 128, 
m witness Raze, was marked for 
} identification.) 
a 
12] Q (By ir. Browning) Now, Mrs. Raze, I hand you what has 
4, been marked for identification as Exhibit No. 128 and ask you 


to say whether or not this is the document that you sicned 
in connection with the move or a copy of it? 
18 | A) Weep ft od, 
| Q Okay. 

Mr. Browning: That is all I have of the witness at 
1S | this time. I tender her for cross-examination. 
cal Mr. Kiel: May I begin, Mr. Examiner? 


an 


Be | I am waiting for you. 
Ze | CROSS-EXAMINATION 
Q (By Mr. Kiel) Mrs. Raze, with respect to the contents 


in the trunk, I believe that you indicated tht there were two 
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| 
| 
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tires in the trunk when the car was tendered? 


Q And that there was a chandalier? 


A yes. 


Would you tell us, was that a glass chandalier? 


| 

A. fes. | 
: 

| 

| 

| 


It is a very difficult thing to try to explain. 

Could you give me the outside dimetions fo the candalier? 
It was two crossbars. 

About how long? 

Well, one was so big (indicating) and brass. 


Would that be about three feet by about a foot and a 


A One was smaller. And from these hung very heavy glass 
prisms which were the lights. They were amber in color. I 
have the original bill for it here. 
Q How high were these prisms or globes th 
A {Indicating). 
About eight inches tall? 
About like this. 
Seven inchess? 
And then the whole chandalier was packed in a box. 
Q It was loose? 
A It was packed in -- the globes were packed in like news~- 


paper and then packed in a carton. I believe that is the way 
| 


4t was done. 
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wrapped in newspaper and then packed in a carton. 
Q And do you remember how big the carton was? 
A No. It would be -- 


Two feet by about -- 
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fes, like that (Indicating). 
Q One foot? 
A I don't remember. I wasn't well at the time 
recall the specific details. 
Q Did you put it in the trunk or did somebody else? 
A I didn't put it in, no. 
Q And was the chandalier part of the device, the brass on 
was that packed in the carton? 
A No. I believe that was loose. 
Q Now, this was a used chandalier? 

Used? 

yes. You had used it before you had shipped it? 


Oh, I see what you mean. 


Yes, it had hung in our apartment in Fort Lee for about 


six weeks. 
Do you remember when you purchased it? 
I will give you the exact date. 
Do you have it? 
fes. 
January 22nd, 1969 it was ordered, but I believe it was 


not delivered until some time in April, March or April. 
cy 
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1. policy. 
Q So that you had it since March or April of 1969 and you 
shipped it here in January of 1970? 
A fes. It had been packed up after ny husbnad passed 
away I had moved from the ~~ I lived in Fat Lee in the Horizon 
House and I moved from there to another apartment and I never 
used it again. I had kept it packed up. 
Q Did you ship houschold goods to florida when you changed| 
your residence? | 
A ges, I did. 
Q And was there some reason why the chandalier was not 
moved with your household goods? 
A yes, there was. 
Q Would you tell us what that was? 


A The chandalier had been taken down by a friend of mine 


and stored in her home. Her husband had taken it down and 


I was leaving for -~ at the time when my husband passed away 


I had gotten out of the hospital. I had had a heart attack 


and five days after I was out of the hospital he died of a | 
| 
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heart attack. I was in no condition to do anything for myself 
whatsoever. 

Therefore, I had very good friends who came in and helped 

me and my things were all packed up and put into storage. | 

| 


And@ certain items such as these were taken down by my friend's 


husband and put in storage in her home, rather than pay the 
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extra expense of having an electrician come in and having | 
| 
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breakables stored by the moving company. 

Then, I subsequently came down here for a month to try 
to recover. 
Q With respect to the portrait how big was that portrait 
that you have described as being framed? 
aA The portrait was an etching of my brother which I had 
done myself and it was framed and under glass. And, it was 
approxinately. (indicating) It was about this big and about 
this wide. 
Q Two and a half feet by about one foot? 

About 14, 16 inches. 

But you don't remember the size of the paper thatyou 

7 that on? 
res. 
And was the frame -- 


The frame was very cheap, however, 


However, would you tell us then, did you uave the portrait 


appraised to arrive at the $2590 value? 
A Somebody had offered me that for the portrait. 


Q Well, -- 


A I had been offered that kind of money to do portraits for 


other people. And, somebody offered to buy that portrait for | 
that money. 
Q Well, do you now draw etchings and sell them to people? 


A No. 


oe 
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Q Had you ever before then done etchings and sold them as 
a business? 
A No. 

I was never a professimal. I had etched, yes, and I 
had done portrait work, but I never did it for -- profession- 
ally. 
Q fou didn't give them to -- or, you didn't sell them? 
A. Yes. 
Q In any event, ma'am, have you ever lool#i into the trunk | 
of a mustang automobile when there was only one tire in the 
trunk? | 
A res. | 
Q Would you agree with me that there is a rather small 
amount cf space so that you couldn't fit a suitcase -- which 
is commonly known as a two-suiter in that trunk of a Mustang? | 
A I disagree, sir. | 
Q Now, if you put two tires in what amount of space would 
be available in the truk of a mustang? 
A Stuffing space. 
Q Stuffing space? 


And it is your statement that someone, not you, but a 


126, which is a letter into the trunk? 


A fes. 


friend of yours put these items that you have listed on a 


Do you know when these were put_ mut_into. the.trunk?——— 


af | 


The chandalier was put in the trunk by my friend's 
husband because I had the car tuned up -- I had it done in 
Hackensack when I got well enough to go back there and 
arrange for all of my things to be packed up to be moved 


down here -~ on my way out I stopped off -- she lived in 


nn 


Danfly, New Jersey and he rearranced -- did something, don't 
ask me, I was inside having coffee with her, but he got the 
chandalier in there ai the ice and snow was like 5 thousand 
feet high. ; 


It was like unreal, the cold and everything else. He 


was very nice, but he arranged it so that he manipulated 


whatever was in the trunk and the got everything in for me. 
And, I just sort of stvffed things in between the -- the air 
spaces. 

Q And when was this time, do you remember? 

Mr. Browning: Excuse me, Mr. Examiner. Can I ask 
Counsel to rephrase that,I am not sure of what he means by 
this. 
Q (By Mr. Kiel) Jou just described things that you put in, 
the trunk ai I am asking you when it was done. 
A When the variuos articles were put into the trunk? 

fes. 

Well, I started with the chandalier. 


That was put in in Danfly? 


Right. 
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I want to know when. 

When it was put in? 
Q yes. 
A Sometime in the week of -- the week that tt car was 
picked up and I believe that must have been -- the car was 
picked up the 27th and I flew on the 30th -- it was the 
Wednesday or Thursday, prolzaly a honday of that week. Some- 
where in the 20's in January of "70. 
Q Was the portrait put in at that time in Danfly? 
A No. 
Q That was put in later? 
A fes, because that was at my sister's house. 
Q And the other material ws a radio and all the other 
items that you have listed on Exhibit 126 wereput in there? 
A ges. They were. 
Q They were put in by yours sister? 
A Both of us. I had some things over at her place too, 
and I kept out some things because you see, I had been told 
the car would be in Florida the 30th and all of my clotes, 
everything that would be apparel for Florida was in the 
wardrobe in the moving company. 


Therefore, I kept out a few things that I felt that the 


car would be there in case the moving company didn't make it | 


on the datethat they stated, which is not uncommon, either. 


———e 


So, I tried to think ahead, thinking the car would be 
oon 


x 


AF Yr i j * u ‘ . 


acne eee Ct tC CC Ae Ct cxeeceeecereieeeenauurinnnsameaiianentaiie Atte eC ——— NLC COAL LEAL AAO 
> 


came etnaaniae mae ni te te ae 


ee eee A CCT TE CE OR Oe 


| 
| 


. , ee ae gs 
MCU ia oly pees we Db) 


comer rz to Col wmnissioa policy. 


1164 


ahead and I would have a few things that I would need. 
Q How were the dresses packed in? What type of a case 


or carton? 


A They weren't in a case, nor in a carton. They were in 
a shopping bag. | 
Q The clothing items and all fo the items in Exhibit 126 
were used? 

A What? 
Q They wem't items that were your personal possesions and 


you had used them beforeyou shipped them? 
A fes. 
Q Now, as I understand what you have indicated to us that | 


| 
| 
1S |; when you surrendered your car to be transported you paid the 


15 | A They wouldn't pick up the car until they had received 


16 | the check and the check had cleared for payment. 


v7 | Q In any event, you paid the driver $79 by check? 

| A I certainly did. 

19 | Q And the price of the transportation was $129 as shownon 
f 
| 


' 

j 

| 

i 

{ 
| 

: || @river $79 or had you sent that money in advance? 

| 

| 

i 

| 

{ 


e0| Exhibit 128? 


2), A That's correct. 
22 Q Did you pay $128? 
23 A No, I didn't. 


Q You paid $79? . 
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Reproductica in acy form is 
contrary to commic,.ca polcy. 
So, that you retained the $50 balance which would have 
the total of the transport of $129? 
I retained it? 
Yes. You didn't pay it to the carrier, you retained it? 
I never even saw hin. 
You didn't pay AAA Con $129? 
No, I did not 
As it was agreed upon initially? 
As agreed upon initially? 


Q es. 
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A I agreed to pay AAA Con $79 prior to picking up the car 


and I agreed to pay the driver $50 upon delivery of the car. 


_neermenrnnanaet 


That was the agreement. The car was never delivered to me.- 
Q As far as Exhibit 128 is concerned ~~ 

Mr. Reilly: Oh, Mr. Kiel, would you please get away -- 
the car was never delivered. Obviously she never paid the 
$49. You are not going to prove anything. 
Q (By Mr. Kiel) Have you since submitting Exhibit 127, 


wrote the letter to Judge Sheer? 


a | ee 


% - 
» t . 

y~ <> S 
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A Judge Share? 

Qth:a Share? 

A Yes, I wrote that-letter. 

Q And were you aware of the fact that the carrier's liability 
with respect to personal effects is limited to $50? 


Mr. Browning: I object to that. I think that may be an 
——— 
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question. 
Kiel: Let me finish my question. 
Reilly: Finish your question. 
Q Mr. Kiel) As you indicated that -- to the carrier 
before shipment that that has a greater value that you wish to 
-~- and you wish to pay an additional charge for insurance? 
Mr. Browning: I object to the question on the grounds 
that I don't believe that it is a proper statement. 
Mr. Reilly: Wher does that appear, Mr.Kiel? 
Mr. . ‘Kiel:<:: I refer to the letter which is Exhibit 
127 where it says, "said contract and tariff provisions pro- 
vide that upon the failure of the shipper to list and value 
the contents of her trunk on the bill of lading and to pay 
additional insurance charges to cover said contents, the 
liability of the carrier is limited to $50." 
Mr. Reilly: Now, wait a minute. Now wait a minute. 
lir. Kiel: We were discussing the letter, if you would, 


Exhibit 125 which is the bill of lading,provides, “unless a 


the declared value of all personal property in the vehicle 


j 
greater value is declaired thereon the shipper agrees that 
j 


is under $50 and hereby releases carrier from all obligations. 
Mr. Browning: Mr. UCxamher ~- 
Mr. Kiel: Now, wait « minute:. I am trying to read it 
and some of it is cut off. I believe that this reads, "for 


loss and for damage thereto in excess of $50." 
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Mr. Reilly: What are you reading from? 

Mr. Kiel: Exhibit 125. 

Mr. Reilly: You said from 127. 

Mr. Kiel; I started from 127. I read the part from 
127 and -- please, Mr. Browning, just give me the courtesy of! 
finishing. 

Mr. Browning: I thought you were, excuse re. 

Mr. Kiel: That's all right. 

Mr. Examiner, the Interstate Commerce Commission has 
issued a rehease rights order, No. MC-803 on April 15th, 1971! 
which was a revision of an earlier order which was in effect 
at the time of the shipment, pursuant to the order. 


Mr. Reilly: All right. Let's stop it. 


| 
} 
Mr. Keil: Let me get the date, Mr. Examiner. | 


Mr. Reilly: I am not interested in that. When I am 
interested in it I can look it up. I know where it is to be | 
found. | 

Now, will you restate your question and ask the witness 
the question. 
¢) Mr. Kiel? ‘Mri Examiner, if I may just give the old release 


| 
order number which was in effect at the time. | 
Mr. Reilly: All right. Go ahead. It is easier this | 

| 


way than to let you go on and on and build this record into -: 
| 
Mr. Kiel: The release rights order No. MC-690, February 


9, 1970 -- 67. ee oo 2 cee | 
speek Go | 
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Q (By Mr. Kiel) Now, ma'am, you were aware that your 
attorney was advised with respect to the carrier's liability 


being limited to $50 for personal property in the car which 


is shown on Exhibit 127; isn't that correct? 


| A fes, that is correct. 
All right. 


Now, isn't it a fact that you had retained the $50 of 


the $129 transport charges? 


Mr. Browning: I object to the form of the questio’. 


Reilly: I don't like it either. 


didn't retain it. She didn't pay it. The car was 


never delivered to her. She didn't pay it. She had no oppor= 


tnity to pay the driver. 


14), Q (By Mr. Kiel) Isn't it a fact, ma'am, that the $50 which 


| 


19 |, you didn't have an opporunity of paying is an offset against | 
} 

} the $50 liability the carrier for any possessions which might} 
have been missing from the trunk of your car? 


isi 6A No, that is not a fact. 


if; ¢ Now, as I understand your testimony, Mr. Meeker of the 


West Palm Beach arranged to have the car taken to the Texaco 


station after the breakdown; is that correct? 


A 


a) Wait. I am trying to wcall whether it was Mr. Meeker or 


the State Police who arranged to have it towed. I don't recall 


24]i which one. Mr. Meeker was handling it. Mr. Meeker -- I believe | 


the State police got it to the station and Mr. Meeker located 


ene Ce 
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it there, I believe. 

Q Now, didn't you tell Mr. Browning when he asked you the 
question that you spoke to Mr. Meeker and he on his Sunday 
or Sunday, or something like that, a holiday, went down and 
arranged to have thecar picked up and you were very appreci- 

| ative of his assistance in the matter? 


x, 


A yes, I was. 


Q Now, is it your statement that what you told us before 


was not correct, that you didn't speak to Mr. Meeker and he 


didn't do the things that you said he had previously? 


nm 
c> i (OF oe, 
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A Restate that, please. I don't understand the question. 


Meeker and the services that he provided to assist you were 
not performed and you didn't speak with him? 
A I never said that. 


Q Isn't it a fact, ma'am, that your insurance company 
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indicated that the reason that they would not pay. your claim 
was that your engine problem was caused by a mechanical 
breakdown resulting from a broken water punp? 

A T hat was what they said, yes. Also the fact that it 
was driven by an agency. I wasn't covered for the fact that 
it was being transported by an agency. 


Q Do you have that in writing? That is the reason why 


o> 


| 
| 
Q Is it your statement now that the discussion with Mr. 
| 
| 
| 
| 
| 
| 


they declined your claim because somebody else was driving it? 


A No. It was involved with being driven because I had 


ae 
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hired a professional agancy and they were supposed to be 
covered by insurance by the agency. 
Q Is that in writing to you? 
A No. I don't have that in writing unless it was — 
that was either told to me by the insurance company or the 
attorney. 
Q you did receive a letter from your insurance company 
dated March the 3rd advising you that they inspected your 
engine in West Palm Beach and they damyes were as a result of 
mechanical breakdown and excluda under your policy; do you | 
remember that? 
A Yves. 
Q I show you copies of -~ a copy from our file and ask 
you is that what the letter says? 


A 


Q And it is a letter to you from All State Insurance 


Company signed by Lola Haft, claim examiner, claim number 


G-41B81475? 


Q That is in fact the reason why your claim for damages 


A I am supposed to remember that number? | 
| 


to your automobile was denied by AAA Con for the same reason, 
that they are not responsible for mechanical defects which 
occur in your automobile while it is being transported? 

A Are they responsible for the “ar? 


Q Now, please, will you answer my question? _ 
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I won't answer that question. 

Mr. Browning: Mr. Examiner, I submit -- 

Mr. Reilly: I don't know where you got this infornation, 
Mr. Kiel: I didn't see anything in the record that AAA Con 
made any affirmative written explanation. I don't know even | 
whether they denied it except for sone evidence transmitted | 
to her by an attorney. | 

Mr. Kiel: Mr. Examiner, I haven't had an opportunity to! 
put in evidence, but I can assure you that evidence will be | 
put in. , 

Mr. Reilly: I daft want assurances. If you have a piece 


of paper that you can hand to this witness I will permit the 


question. But, there is mrhing in the record to forma 


Q ° (By Mr. Kiel) Mrs. Raze, I refer to the Exhibit 127 -- 


Mr. Browning: Exhibit 127. 


| 
| 
foundation for the question you asked that witness. | 


Q (By Mr. Kiel) Exhibit 127, the second paragraph, you 
indicated that your attorney had advised you that as to the 
contents of the letter to him from AAA Con dated May 22, 197607 
A YeOS. 

Mr. REilly: She never said -~ she never saw this letter. 

(By Mx. Kiel) au never saw this letter? 

-He read it to me over the phone. 

Ne read it to you? 


hight. Se arent tet aers eee 


ener 
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Courrnry fo comics 


Q And isn't it a fact that your attorney told you that 


AAA Con disclaimed responsibility because the damage to your 


| 
engine resulted from a mechanical difficulty incurred in 
shipment and that the consequences thereof are the sole 

| 


responsibility of the car owner and -- I am reading that from 


| 
i 

j 

| 

' 
' 


Q And that AAA Con siad, and your attorney told you there-|_ 


Exhibit 127? 


A That's what AAA Con said, yes. 


{ 
fore that they decline, respectfully declined your claim? | 

Mr. Browning: Mr. Examiner, I think the wintess stip- 
ulated that the 127 says what it says. | 


Mr. Reilly: I think it speaks for itself. The witness 


has never seen it. 


Mr. Kiel: Mr. Examiner, you said on the record that 
you wanted some indication of a written -- 

Mr. Reilly: fou gave the -- the witness answered the 
question. 


Q (By Mr. Kiel) Now, getting back to my question; isn't 


it a fact then that AAA Con denied your claim for damages to 


your engine for the same reason that your insurance company 


| 
| 
| 


did, namely -- 


Mr. REilly: Now, she doesn't know that as a fact. She 


knows that only because of a telephone conversation from her 


attorney transmitting such information to her. She doesn't 


know it as a fact. 


Mr. Kiel: Mr. Examiner, I -~ 

Mr. Reilly: Lay the foundation, "you were advised by 
your attorney --"if you want to get itin that way, fine. 

Q (By Mr. Kiel) In your conversation with your attorney 

you indicated that you had been advised of the contents of thé 

letter vitibach is Exhibit 127, do you remember that? | 
¥Es, 1 do. 

And in that letter among the contents was a denial of 

claim because of mechanical difficulties? 

That's what the letter says. 

And the letter that you received with respect to the 
denial of yourclaim from ALL State Insurance Company was the 
same reason? 

Mr. Browning: I object. 

Mr. Reilly: This is in the record. It is all in there. | 

This is just repetition, Mr. Kiel. 
Q (By Mr. Kiel) When you received the denial of your claim 
from AllState Insurance due to mechanical difficulty did you 
go into the matter further with them to deternne the basis oF 
that denial? 

Mr. Reilly: Are you able to answer that question? Do 
you know what he is talking about? | 

The "itness: I know what he is talking about but I don 
know if I can intelligently answer it. 


Mr. REilly: If you can't intelligently an 


cr 
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answer it. 
The Witness: I don'tthink I can because it is involved 
legally and I can't really relate it. 


Q Mr. Kiel) All right. 


referred to carlier, did you receive that March 3rd, 1970 


when they denied your claim for damages on your car becuase 


got a letter from your insurance company that we 
| 


it resulted from mechanical breakdown and was excluded under | 
your policy? 
A zou showed me that letter, yes. 
Q Now, did you contact the insurance company after you got! 
: the letter of March 3rd to fra out whether there was anything 
that they had done in error in denyirg your claim? 

Mr. Browning: May I see that letter, please? 

Mr. Kiel: Sure, 

Mr. Browning: Do you want to read that thing into the 
record or what? | 

Mr. Reilly: I don't know what you are trying to get at | 
you mean did she see the insurance company? 

Mr. Kiel: Did she ever call them or write them later 
to find out the basis for the denial? 

Mr. Reilly: Did you call them subsequent to the receipt) 
of the letter?. 

The Witness: I really don't know -- I don't remember 


| 


whether I did or didn't. 


Mr. Reilly: All right. 
j 
The Witness: ‘There were go many people involved in this | 


{ 
I really don't know who did what actually at that time. 
i 
5 


Q 


(By tir. Kiel) Do you have insurance called the personal | 


property floater? 


A 


Q 


A 


Q 


A 


Q 


No, ZI do not? 
Or homeowners or household -~- 
At that time, no, I didn't. 


you filed no claim with anyone else for the personal 


0 * property which you indicate was missing from your automobile? 


NO. 


Mr. Kiel: I have nothing more. 


Mr. Browning: I have a couple of questions. 


REDIRECT EXAMINATION 


' 

i 

| 

Thank you. | | 
| 

I 

; 

i 


(By Mr. Browning) Mrs. Raze, Did Barney ~~ he was the 


mechanic, wasn't he? 


A 


Q 


fes, he was. 


Did he tell you that ali that you needed was a water 


pump? 


A 


Q 


A 


On the car? 

fes. 

It needed a whole new engine. 
yes. 


Why,did he tell you why? 
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fes. 

Mr. Kiel: Objection. 
What was that? 

Mr. Kiel: Objection. 


Mr. Reilly: What is the basis? 


Mr. Kiel: There was no discussion with respect to any- 


thing between Barney's conversation ~-- between this witness 
and Barney's on cross~examination. 

Mr. Reilly: Your objection is sustained. 

It is in the record anyway. 

Mr. Browning: They were talking about water pumps. 

Mr. Reilly: I am trying to shorten the record a bit. 
Q (By Mr. Browning) Do you recall what kind of insurance 
you had on the car at the time? 
A All State. 
Q Do you know what kind of a coverage you had? 
A I din't bring the policy. 
Q But, did you have liability -- do you know what I am talk- 
ing about when I say liability? 
A fes. 
Q Did you? 
A I had liability, property damage, bodily injury -- what 
is Comp? 

Mr. Reilly: Comprehensive. 

(By Mr. Browning) Did you have any collision insurance_ 
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on your car? 
ies. 
Pid you keeptke trunk of your car locked at all times 
you put the itmes which you listed in the Exhibit 126 
the trunk? 
When you close the trunk it automatically locks. 
All right. 
So, it locked, right? 
A fes. 
Q I see. And do you Inow whether or not those items were 
in the car when you tendered the car to AAA Con's man? 
A Absolutely, because I opened the trunk of the car and 
showed him and I said, do you want a list of these things anal 
he said, no. And, I Kno that they were in there. | 
Q Did he tell you at that time they wuld be covered by 
insurance, those items? 
A No. He didn't use those words exactly. He said, “Don't 
worry about it. gou have nothing to worry about. The car 
will arrive safely and all your things will be all rignt,” 


Mr. Browning: That is all I have. 


Thank you very much. 


i 
t 
' 
| 
{ 
f 


RECROSS-EXAMINATION 
Q (By Mr. Kiel) As I understand you had no insurance 
covering mechanical breakdown? 
A Obviously, I didn't. 
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And I understad your two new tires in the trunk were in 
there? 
A fes. 


Q They were now tires? 


Not brand new, no. 

They weren't missing? 

No. 

One more thing. Do you know what the car model was? 


1966 Mustang. 


Mr. Kiel: Thank you. 

Mr. Reilly: Mr. Browning? 

Mr. Browning: Mr. Examiner, I offer Exhibits Nos. 127 
through -~ 

ur. Reilly: 125 through -- 

Mr. Browning: 125 through 128. 


Mr. REilly: Any objection to the exhibits? 


Mr. Kiel: No objection. 


Reilly: They are received. 


(Bureau's Exhibits Nos. 125 through 
128, Witness Raze, were received) 
in evidence.) 


Mr. Reilly: We will take a short recess. 
(Whereupon, a short recess was taken.) 
Mr. Reilly: Mr. Browning, are you ready? 
Mr. Browning: Mr. Examiner, yessir. 


I call Mrs. Brown. iit el He: eee 


l oe 
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JOCELZN Brow 
was sworn and testified as follows: 
DIRECT EXAMINATION 

Q (ry Hr. Browning) Would you please state your name and 
acdresss? 
A Jocelyn Brown, 8000 Bay Meadows Circle, Fast Jacksonville 
Florida. 

Mrs. Brown, what is your occupation? 

Ravertising. 

Do you have a daughter? 

fes, I do. 

Where does she live? 

She lives in Alameda, California. 
Q Has she lived there all the timc? 
A Well, she is a Navy wife. She has lived a number of 
places in- the past two years. 
Q Has she lived in Kingsville, Tcexas?-°:° 
A she did. 
Q was Texas, not tennessee? 
A was TExas. 
Q Have you had, or your daughter, both of you had any 
experience with AAA Con Auto Transport, INc? 
A yes, my daughter hired AAA Con to transport a car which 


belonged to her from Kingsville, Texas to me in Jacksonville, | 


Florida. It was early in 1970 and you will have to look at 


eee © 
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the dates. I think it was March or February. I could not 
tell you exactly, the exact day, it has been almost two years, 
Q Was that her car that she -- 
A That was her car. 
Q What was the purpose of that, do you recall? 
A yes. 

They were to go to Japan and I said, "Well, I will buy 


one of your cars and give it to my boy." And, we agreed on 


| 
| 


a price and she was going to have it transportd from aie ible oa 
to me,in fact, they had been in Kingsville a very short time.| 
They had been in Jacksonville with the car -- my boy 
had driven it. ‘They had gone to Kingsville -- I don't know -r 

anyway, maybe five or six weeks of training -- And rather 
than drive it on out the coast I said that I would like and 
they had it driven back to me. 

Q Okay. 

Was that your car when -- at the time it was es 
by FAA Con, or was it hers? - | 
A You know, to tell the truth, I don't even know. I got 
the title and I sent her the check, it was one of those -- 
it was one or the other. 

Q Would you tell us, please, what were the circumstances | 
surrounging the car shipment? 


A Well, she hired AAA Con and -- in Texas. And, I gave you 


herletters which she had just sent to me which she wrote to 


ee ( 
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AAA Con. I had no correspondance whatsoever with them, 

She hired them and I remember she complained because 
they ewre supposed to come in the morning and they came at 
3:30 in the morning to pick up the car, which would kind of 
shake me up, too. And, they drove it to me and they brought 
it to a parking let, these two young, well, you know ~-Hippies 
types, like all boys are now, to a downtown parking lot in 
Jacksonville. 

It was about a half a block from my office. "I got a 
call from that parking lot that they were blocking there and 
they didn't want to pay parking fees, and for me to get ee 
quickly. And they handed me this thing, "sign it, the car is: 
here.“ And they took offf. 

Q What did they hand you to -- do you recall? 

A They handed me something to si that I had reccived 

the car, which I did. Then, I left the car parked there and 
I think at noon or something I drove it ~- because the sgcteh ies 
lot attendant said, "Well, there is not a drop of gas in this | 


car. Well, I got in the car and drove about two blocks 
to the nearest gas station and I felt like, a hot~-rodder, 


because it was going boom, pow, you know, smoke -- smoking and 


skipping and I thought, "Oh, Lord.” 


Ane, I took it into the gas station and they siad it was 


bone dry with ms and they had to put two quarts of oil in it 


before it even measured. The oil -- I mean, it was devoid of | 


Iveproduction ia any foci is 
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oil. 

I drove it to a Ford dealer then and now, don't start 
with me about saying the wrong thing. I am just telling you 
what the man, the mechaic said. If I start saying something 
I shouldn't, stop me. 

He said that it looked like it had been gunned at high 
rates of speed and flying oil. But, he recommended, Lync}: 
Davidson, the Foord dealer, frcom what they could see from 
going over the engine -- I left it there that afternoon -- 
that it needed the engine replaced. 

And, I didn't wasnt to pay that amount of money. What 
I finally did was have a friend of mine who is in the used 
car business cat a used engine fro about $150 and $125 and 
somebody put it in for $50. 

Anyway, I had to replace the engine in the car. Their 
feeling was that it had been abused by driviig it. 


Now, I cannot attest to the condition when it left Texas, 


I know my son-in-law is an idiot about the way he treats a | 


car and it had been tuned and all this stuff. It had been 
fixed before it left, but don't ask me to tell you anything 
mechanical because I won't give you a decent answer. | 
Q you say your son-in-law is an idiot when it comes to a | 
car; what do you nes bythat? 

A Oh, he has it serviced and he is doing this and that “— 


the other and he is always fussing with me because I don't au 
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proper care of a car. That"s why I assume -- I cannot tell 
you because I wasn't in Kingsville, but the -- I know the 


way he takes care of a car. 
I called my daughter and I told her the condition it had | 
| 
arrived in. I did not tell her the engine had to be replaced } 


because she -~- I knew they couldn't afford it. Se said, 


"WELL, mother, if you have to spend any money, take that off 
of what you are going to pay me on the Car.” 

You know mothers are in indulgent. They don't want to 
goose their daughters and I didn't. I knew the kids couldn't | 
afford to -- $300 would kill them so I thought{fwell, fooey, : 
no. Write those people, Linda,"because they had told the 
young man who drove the car when the left, "Now, there are — 
two quarts of oil in the back of thecar. Check it and put 
oll in it so that you don’t run hot." 

There were two quarts o& oil in the very large trunk of 
the Mustang. 

When it arrived in Jacksonville they were intact, those 
two quarts of oil. They were in beautiful shape, those two 

20) quarts Of O11, intact, in the trunk. 
So, I calkbd my dauhter and I did tell her that both the 
man who got me ~~fixed it for me on the deal -- and the man 


at Lynch Davidson, the fad Dealer, downtown Jacksonville, 


said that the car had been driven at a high rate of speed 
throwing oil and it was devoid of oil when it got ther and 
3. | 
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| there was engine damage. 


skip and it was smoking and 


As I said, it sounded, pop, 


it just -- well, he said it needed a new engine. 


Q You didn't -- excusere. Go ahead. 


A It needed a new engine. I did not tell my daughter it 


needed a new engine. I said they had done some damage. 


She wrote to AAA Con and told AAA Con -~ you have a copy | 


of the letter which described everything but ae fact that I 


had to replace the engine and asked them what they would do 


about the damage to the car and the fact the people had come 
at 3:30 in the morning,the way the entire thing had been 
handled. 

They wrote back a letter which she read: to me on the 
phone stating, since I.had signed a release in the parking lot 
downtown they were -- their poirt of responsibility had ended. 


I had accepted the car and that I should have had it checked, 
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H 
taken it to an automobile dealer and had it checked before 
| 


15} I accepted it. Which, sounded a little wild to me, but this 


-Y | was what he indicated and they sent a gift certificate for 
$10"to have your next car transported by AAA Con." 
Well, my daughter got so livid at this she mailed the 


letter back. I went to my attorney and I said, "Listen, I 


haven't spent but about $200. What do you suggest?" And I 


| told him what these people had said. 


He said, “It's going to cost you more than $200 to — 
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it and you can tell the kind.of people you are dealing with." 
HMe- said, "I would advise you to forget it." Which I did’ forget 

it. And, that was it. | 
Q Oxay. | 

L 

Was your daughter recently contacted or were you or your. 
daughter recently contacted by AAA Con? | 
A Yes. | 


Q What was the -- 


A They wanted to know if we still had some interest in 
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them -- or you know, if our claim had been settled. And, I 
presume that it was becuase you people were investigating that 
caused them to sudddenly reawaken after two years. 

Mr. Browning: First, Mr. Examiner, let me have marked | 
for identification a single-paged document being a letter of 
AAA Con and a response by Mrs. Brown on the same document. 

The Witness: That is the only response I ever had. -It 
was the only time I ever heard from them. 

Mr. REilly: Marked for identification as Exhibit 129. 

(Bureau's exhibit No. 129, 
witness Brown, was marked 
for identification.) 
Q (By Mr. Browning) Mrs. Brown, I hadn you what has been 
marked for identification by -- as Exhibit No. 129 and ask you 
} 
to state whether or not that is a true and correct copy of the 


document that you received from AAA Con and your xzesponse 


thereto? aioe 


| Gi is Ox ‘J 


Reproductioa ia< iny form is 
contrary to commision policy. 
A That's right. 
Mr. Browning: Mr. Examiner, may I have marked for 
identification a two-page document being a letter of Mrs. 


Charles Parker, Jr. to e@ Claims Division of AAA Con dated 


March 10, 1970, pleaeg. 


Mr. Reilly: It/is marked for identification as Exhibit 


(Bureau's Exhibit No. 130, 
witness Brown, was marked 
for identification.) 


Q (By Mr. Browning) Mrs. Brown, I hand you whathas been 
marked for identification as Exhibit No. 130 and ask you to 
say whether or not that is a true and correct cca of a copy 
photo that you have in your files? 


Files? 


A 


Q From your daughter to AAA Con? 


A yes. 


Q That you have testified to concerning -~- 

A ves. 

Q Mrs. Brown, have we missed anything? 

A No. AS I said, their dealings were all with my daughter 
she probably would have made a far better witness than I have 
except I know the condition the car was in. 


Mr. Browning; That is all I have of the witness at this 


time, “r. Examiner. I tneder her for cross~examination,. 


Mr. Reilly: Go ahead, Nr. gpk eo er ee | 


CROSS~EXANINATION 


| 
i 


Q (By Mr. Kiel) Mrs. Brown, 28 I aside baie your testimony 
you brought this automobile from your daughter, it was a 1966 
Mustang? | 
A That's correct. 
Q The same year as tte prior lady? 
a My predecessor, with the small trunk. Hy car had a big 
trunk. 
Q A big trunk. 

And the price thatyou paid for the car,please? 
A I don't know. I would have to go back elena my check | 
books -- I honestly don't. <= | 
Q Can you give me the approximate amount? 
A I don't remember. I do not know. I honestly don't. 
WhatI did, this friend who has the used car lot, I checked 
with him about what is the going price for a mustang and 
in good condition and I gave her a check for that amount. 
She could tell you. She is far more organized than me. 
Q Do you know how many of -- how many gallons of gas you 


put in the car? When you had it filled after you left the 


A No. I just filled it. 


{ 

| 

| 

parking lot? | 
| 

2 


Q fou said that it was sitting on empty and you filled iti 
| 
les. 


you don't know how many gallons? 


a 


os 
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A No, I do not. 

Q If I understand correctly, two quarts of oil were added? 
A No, two quarts of oil were necessary to -~- before it 
registered and I took it to the little ARco station around 
the corner from my office where I always do business and they 


are the ones that said, "My God, I had to put two quarts in 


| 
j 
| 
before it even registered." They put in more than that. 
Q How many quarts did they put in? 
| A I have no idea. 
' 
| Q Now, did your daughter tell you when -- why she put the ) 
11 | two quarts of oil in the trunk of the car when it was shipped? 
| A Yes, because my son-in-law had bouht a lot of oil. I | 
is | don't know -- on sale saswhere and he had had a couple of | | 
14 lomas in the back of it and he remarked to the boy. Now, seal 
15 : I don't kno, | 
| Q Your son? 
a7 | A My son-in-law. 
a Q Your son-in-law used to take care of his own car, put 
al oil in it, take care of his car in that respect? 


A ves. 


Ai QQ Did you know that the car used oil, that it leaked oil 


when it was being operated? 


A No. 
Q Now, on Exhibit 130 in your daughter's letter there is 


an indication and I will read it, "The car has never used an 


—— ———— 
aaa 
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excessive amount of oil." 
Now, did she ever tell you that it used oil? 
No. 
Even though not an excessive amount? 
A No. 
Q Now, aS I understand your statement, you had a friend 
replace the engine? 
A That's correct. 
He got a used engine. 
Q About when was that? | 
A The week that the car came in, the end of the weck. | 
| 
Tt was within that week. He found a used Mustang engine and | 
had his mechanic put it in for me and it cost me -- the entire 
thing cost me somohere between vers and $200. But, it was 
a lot cheaper than going to the sone Dealer. 
Q And I assume that in view -- strike that. 
fou had arranged fo.: delivery to be made to you at your 
place of business? 
A ges. 
And += 
They were to call me when they got in to town. 
Right. 
fes. 


And they did call you from the parking lot in your of fic ? 
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A Near my office, that's correct. 
Q Your office, I assume, is in downtown, andit is not 
convenient to leave automobiles in the street? 
A Well, there are meters in the street. There are parking - 
lots. 
Q And the delivery was made two days after it was picked 
up? 
A That's correct. 
Q It was picked up a little bit too early in the morning 
than was convenient? 
A I assume 2:30 in the morning would be kind of messy for 
you to have a pickup made. 
Q I'm sorry. It was three days, 7th, 8th and 9th. 

Did you have anyinformation from your daughter as to the 


mileage of the car when it started out, the mileage on the 


A I do not know. 
Q And I assume you diditcheck it when you got the car? 


A No. I honestly don't remember that. 


: 
i 
| 
| 
| 
car? i 


Q And I assume you didn't discuss that with -- that matter | 
with your daughter? 

i 
A I can't say if I did or not. I don't remember it has been | 


two ycars. 


Q Now, aS I understand it you didn't -- in ordernot to 


ee enna 
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upset your daughter you didn't tell her about the- a ee 


you had had with the engine? And when she wrote the letter 
which is Exhibit 130 -- 

A She knew that there had been damage and she indicated 
this, that there had been damage and I said let's see what 
they say and then I contacted my attorney after your answer 
and he said I would advise you to forget it, which I did. 

9 Now, Mrs. Brown, I understand that you never notified 
the carrier that you had to replace the engine? 

A No. 

Q And that infact the only person who corresponded with 
the applicant -- 

A Was my daughter. 

Q Was your daughter and the carrier wrote to you and =~ in) 
November and in January, 1972 -- or in Novemb:. 192 and in | 
January of 1972 as shown on Exhibit 129 and you responded a% 
the bottom of the letter? 

A That's correct. 

But, you did have the letter from ny daughter stating 
that there had been damage and your office was -- I had steuat 
the release without having the car checked and I had ciieuies 
it and that you were not responsible for anything which had 
been done to the car. 

Q Do you have the letter from the carrierdeclining your 


claim? 


A No. That my daughter sent back, that letter, she got s0. 


oo 
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mad she sent it back to you and it was to Mr. Michael -- what 


nN 


: Se? ‘ te 


was his name -- you have his name over there. 

She got so mad she mailed it back and when I told her that 
I had to come down here -- I didn't even krmw that she had 
mailed it back to them. She said she was furious and she 


mailed the letter back. 


Q I assume that you did not speak with the dryer and ask 
him at what speed the vehicle had been operated? 


A Why would I ask the driver of a parked car what speed 


ony cts f=) 
ne erat eet etree 


igintion key. I hadn't attempted to drive it. 
Q Now, did you give the driver a tip in addition to paying 


him the balance of the money? 


| 
| 
| 
! 
theautomobile had been driven at? I had never turned the | 
| 


A - Now I wrote a check for -- it was $50 I was supposed to 
give him. I would have to go back into my checks. I had to | 
write a check from so much when it arrived and gave him the | 
check. 
Q You don't recall? 
A No, I don't recall, really. It seems it was a check I 
had to write when the car arrived. This has been two years. 
Good heavens! 

Mr. Kiel: i have nothing more of this witness, Thank 
you. 

The Witness: Thank you. 


Mr. Brown: I have one question. 


ae orn ae emnnea ee CEO ACE 
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RODIRECT EXAMINATION 

Q (By Mr. Browning) rs. Brown, I have one question con- 
cerning the letter that your daughter received -- she sent 
it aback with a letter of her own? 
A She sent it back, this letter, yes. 
Q ‘re. Brown, I didn't make a copy of that. I would like 
to have you read that if you would, into evidence. 

Mr. Kiel: I object. 

Mx. Reilly: You may read the letter. “"rs. Brown. 


The Witness: “Enclosed, please find ‘':e letter which 


was received from your organization. I can assure you that -| 


we shall never again hav reason to call upon your firm for 
services in transporting an automobile. 


I am, moreover, harified at the total lack of respon- 


sibility which your firm has displayed in this matter. four 


company did not comply with the terms of our original agree- 


ment and you expect us to abide by the decision in‘ your 
mimoegraphed form letter. 

Surely, an individvally typed letter would have been 
more personal and would have expressed any genuine regret 
you may have felt. I imagine your professional reputation 
would be more important to you than the relatively small 
emount involved in settling a legitimate clain. 

However, you are obviously not concerned about this and 


if you were you would have taken immediate steps to correct 
pie nda pane ata 
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“ 


the situation. 

And, now, may I ask a question? Do you suggest that 
your customers should have their auton >iles totally inspected 
immediately upon:arrival while the driver stands by? If so, |. 
then I would suggest that you state this on the bill of tesive. 
If your drivers are not sufficiently trustw hy then perhape! 
you need a new means of securing them other than by sete 
advertisements. | 

I am only thankful that we learned cf theway your company 
operates. Fortunately we were spared any major expense | 

| 
necessary to rqair the car. WE had planned on having another, 


car sent from California in August, but I am sure that this 


trasnport will be done through some othr firm otherthan your 


hee & ~~ 


I would also appreciate your at least bothering to have 


my name correct in your files. The name is Charles Parker,. 


| 
“a 


not Christopher. This is simply un indication of your careless- 


3 : o 


ness and total lack of concerne for the customer” 


Q What is the dateof that letter? 


: ~ 2 
ry i ? : 
pa 0 re6 ‘ 
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s 
| 
| 
She's more articulate than her: mother. | 
| 
A The date of that letter was April 10th, 1970. | 


Q Now, look at Exhibit 130 if you will, please, that is the 


| 
' 


original letter of your daughter and did she indicate in that | 
| 
letter that there may have been other damage? 


A Yes. She indicated damage in the first letter, but you 


cnsiceniccemetnncen -mimannnte ae es 
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see, I never told her aboutit because I knew she would pay 
me and these people were not going to. 

Q And your response to the letter of January 5th, 1972 
you indicated that you -- which is Exhibit 129, that the 
engine was replaced; is that right? 

A That's correct. 

Q And have you had any response to that letter? 

A ges. 

Mr. Zola, I believe it was the younger Mr. Zola called 
me and said that this was the first thing about the engine 
being replaced. And I said, "That's correct, because I haven't 
been in correspondance with you, my daughter had." 

Q And when was that? When did that occur? 

A About a week or two before the hearing. I guess it was 
because he knew I was coming down here to say something. 

Q Well, did he indicate that he was going to settle the 
claims? 

A NO. 


Q you -- did he offer you any settlement? 


Winess: Are you through with me? 
Mr. Reilly: I don't know. I am waiting for Mr. Browning. — 
I don't know whether or rot he has a nother question. | 
Q (By Mr. Browning) At that time did you tell hm by tie 


phone the amount that you paid for the replacement of the 
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engine? 
A YEs. I said approximately $200, about in that area. 
ot oy Mr. Brown: That is all I have. 

Mr. Kiel: I have just one question. 
RECROSS~EXAMINATION 


é | Q (By Mr. Kiel) In reading that last letter was there an 


indication that another car was going to be shipped. Do you 


know whether it was and who transported it? 


Mr. Reilly: Now, Mr. Kid. 


Mr. Browning: That is irrelevant. 


Mr. Reilly: It dogsn't make any difference. 
13 “ate Reilly: The witness may be excused. 


i 

| The Witness: Thank you. 
| 
{ 


Mr. Browning: Mrs. Brown, wait just a moment. I would 
36 || like to have you sign this claim form too to reimburse you 
171 for your -- 


| 
a 
| Mr. Kiel: I have nothing further. | 
| 
: 
| 


oH Mr. Examiner, we have no more witnesses here today. I 


would like at this time to spomor as Counsel's Exhibit a 


multi-page document which is the tariff of AAA Con Auto 


notice of the filing of that tariff with the Commission. 
I would like to have that marked for identification. 


Mr. REilly: It is marked for identification as Exhibit 


131. is akc selich Un ioe Ale aap tanio eine 


| 

| 

{ 

| 

! | 
<i || Transport, Inc., and request that the Examiner take judicial | 
: | 

| | 

| 


— 
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{Counsel's Exhibit No. 131, 

was marked for identification.) | 
Nr. Browning: I move the admission of Exhibits id | 
Mes Reiliy: 129, 130. | 
Is there any objection to 129 or 130? | 
Mr. Kiel: No objection 


lir., Reilly: 129 and 130 are received. 


(Bureau's Exhibits Nos. 129 and 
130, witness brown, were 
received in evidence.) 


Mr. Browning: I move the admission of 131. 
Mr. Kiel: Wait a minute. 
I haven't even seen the exhibit, Mr. Browning, and you 
are moving for the admission of it. 
Mr. Browning: I am sorry. 
These are selected pases, of course, of the tariff. Of 


course, I didn't want to reproduce the entire tariff. It 


would be too bilky. 


fir. Kiel: Mrs Examiner, in view of the motion of Counsel 
‘ 
to receive Exhibit 131 I object because as Counsel indicated 
it is sclected pages and it does not give a complete -- | 
Mr. Reiliy: What difference does that make whether you 
object or not. It is an offictaltarfiff and I can take i 
official notice -- 


Mr. Kiel: it is not the official tariff. It is only a 


few pages taken from the tariff. I would prefer that you take 
| 


gaa ae . i iE 
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official notice of the entire document rather than have in 


this record -~ 


Ww 


Mr. Reilly: What are you really objecting to. It is 


| 
| 
| 
7 marked as an exhibit and it si in the file. I will take 
| official notice of the total tariff, but I am not going to wa) 
{ 
6 | I am going to receive Exhibit 13a. 
“| That is more nonsenee than I have ever heard of in ny 
| 
Bl life. | 
6 | (Counsel's Exhibit No. 132,, 
al was received in evidence.) | 
: fr. Browning: Mr. Examiner, we, had originally planned | 
a on closing this case, or rather our side cf the case at this : 
a point in resting, but I got a phone call from somebody in | 
| the New gork area before Ileft lastweek who expressed a | 
By desire to testify in the case and I would like to go back and. | 
‘i pick up that witness if I could. | 
mt Mr. Reilly: Well, you haven't rested 50 we will keep 
| the record open as far as your side of the case is concexned.' 
io Mr. Kiel: Mr. Examiner, my recollection of the -- 
| Mr. Reilly: Now, Mr. Kiel. Look, for crying out loud, | 
on | 
o | Mr. Kiel. I have listened more than enough to all of these 
21 | 


things that you are going to tell me, your extenuation, or 


I am going to have no argument. I havemiled that he 


| has not rested his case. Ifhe wants to put on additional 


9 
ree) i 
| ens ee ce 


—— 


} 
| your extension of the record beyond all reasonable bounds. 
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witnesses in New “fork and provides you with the proper 
notification he may do @ 

Now, we will get around to fixing a date if we can for 
the hearing in New fork. 

lir. Brown: I only have but one. I don't think I will 
have any more than one witness there, lr. Examiner, so it 
won't take very long. But, I can't guarantce it right now. 

Mr. Reilly: Are the parties + the position that they 
can agree on a date for continuing the hearing in New Zork? 

Mx. Johnson: What did you have in mind, Mr. Browning? 

Mr. Browning: You mean for a date? 

Mr. Reilly: The only thing that I have is hearings in 
Washington on february 9th, 10th and llth. I haven't been 
at my desk so I am not quite sure. 

Mr. Browning: I think I have hearings in February. I 
don't know when they fall. I don't know offhand the dates. 
One is the 14th or 13th. 

I would say as soon as possible. 

Nr. Kiel: Mr. Examiner, my calendar for the week fo the 
14th and the 25th of February are open, the first week in 
February to the 13th of March. The first 13 days in March 
are not avd@abic fo. me. So, if it would be before either one 
of the second two weeks in February or the second two weeks in 
March. 


Mr. Browning: What part of February? 


ee A 1200 

Mr. Kiel: Second two weeks. The week of the 14th and 
the week of the 21st or in March,preferable the week of the 
20th or the 27th. 

Mr. Browning: I think I could make it the last two weeks 
of february as far as I know. 

And, in March, as far as I know I am open ~~ 

Mr. Reilly: How many days do you think you are going to: 
require? | | 

Mr. Kiel: I do't kr. I don't know what we are going to! 


| 
have to do with respect to a rebuttal because -~- | 


Mr. Reilly: WE1ll, then let's stop all this and when you! 
j 
{ 


find out -~- when you know how many witnesses you are going to 
have and how much time you are going to take then you write 
a letter to me and I will fix the date. 

Mr. Kiel: All right. 


Mr. Browning: I will give you notification of that 


Mr. REilly: Would you also write me a note as to how 
much you are going to require? 

Mr. Browning: fes, sir, I will. I will only need a 
short while, maybe a morning at the most. 

Mr. Reilly: Well, then we will adjourn the hearing to 


a time and place to be set at a later date in New fork. 


i 
i 
witness as soon as I can compile the information, Mr. Kiel. | 
| 
| 


(Wherenpon, at 12:15 o'clock p.m., the hearing adjourned’, 


to reconvene at a later date.) 
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In the Matter of: 


MC-C-7287 
AAACON AUTO TRANSPORT, INC., 
Investigation and Revocation of Certificate 


Mc-C-7787 (Sub.. Bos 1) 
AAACON AUTO TPANSPORT, INC., 
Petition of Declaratory Order 


FF-359 

AUTO TRIP USA, INC., 

Freipht Forwarder Application 
New York, New York 


26 Federal Plaza 
New York, New York 
March 20, 1972 


Met, pursuant to adjournment, at 9:30 o'clock a.m. 


BEFORE: 
JOSEPH H. REILLY, Hearing Examiner 
APPEARANCES : 


As heretofore noted. 
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WITNESSES DIRECT CROSS REDIRECT PECROSS 


Ray Dean Rust 
(Bell Laboratories) 1207 1242 1262 1267 
12693 
Stephen P. Tomany 
Interstate Commerce Comm. 2275 1290 
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NUMBER FOR IDPNTIFICATION IN EVIDENCE 
No. 145 (Witness } A 1263 
No. 150 (Witness 1266 
151 (Witness Rust) 1270 


132 through 151 (Witness Rust) 


152 (Witness Tomany) 
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EXAMINER REILLY: The Interstate Commerce Commission 
has set for hearing at this time and place proceedings in 
Dockets No. MC~C-7287, MC-7287 (Sub. No. 1), and No. FF-359. 
This is a continued hearing in the cited proceedings. 


I will take the appearances. 

For the Bureau of Enforcement? 

MR. BROWNING: My name is Philip M. Biowning, Jr., Room 
1807, 26 Federal Plaza, New York, N. Y. 10097. I am an 
attorney admitted to practice before the Interstate Commerce 
Commission. I am appearing here on behalf of the Bureau of 
Enforcement. 

EXAMINER REILLY: I will take the appearances for the 
Respondent and Applicant. 

MR. KIEL: Morton E. Kiel, 140 Cedar Street, New York, 
NH. Y. 20006. 

MR. R. ZOLA: Ralph Zola, 1472 Broadway, New York, N. Y. 
10036. 

EXAMINER REILLY: And the appearance for Protestant? 

MR. JOHNSON: Daniel B. Johnson, 716 Perpetual Building, 
1111 East Street, N. W., Washington, D. C. 20004. I am an 
attorney at law admitted to practice before the Commission. 


I am appearing on behalf of Auto Driveway Company. 


MR. SARSHIK: The Department of Consumer Affairs 


City of New York would like to renew its petition f 


or leave _J- 


to intervene at this time. 

EXAMINER REILLY: Would you enter your appearance? 

MR. SARSHIK: Lieve’ B. Sarshik, 80 Lafayette Street, 
New York, N.. Y. 

EXAMINER REILLY: Do you have anything in addition to 
add, Mr. Kiel, other than that which vou recited in your 


answer to this petition as originally filed? 


MR. KIEL: Mr. Examiner, I attempted to outline fully 
the position of my client in the reply which I filed with 
the Commission dated January 6, 1972. 

Since that time, I have received information not only 


as spelled out in the reply, but that on Tuesday, January 1l, 


1972, the Conrumer Affairs Commissioner of the proposed inter 
venor did release to the public in a release of the Departmen 
of Consumer Affairs a statement with respect to certain al- 


leged situations which occurred. 


I would like to also point out that there is no referencg« 


in the petition of the Department with respect to any specifig 


= 


details of their interest. 

However, this Department saw fit, instead of advising 
the Commission of their interest, to release it for public 
disposition, and probably the morning of January 12th, while 
I was shaving, early in the morning on WCBS, I was amazed to 


learn of certain of these statements coming over the radio, 


completely without any basis for them, and then later finding 
as 9 ee 


1205 
L an article in the New York Post which, that was on January 
2 llth, 1972, on page 67--which starts with a headline, "Bess 

3 rips auto delivers." 

4 Now, in my understanding of what is fair and, what is not 
fair, that is, that before findings are made with respect to 
facts, information should not be sek its iseet for newspaper and 
radio dissemination. 


We have had no prior interest by the Bureau of Consumer 


Affairs, there had been no hearings with them, they took no 


evidence, we had no opportunity for confrontation, no notice. 


We don't know any details. 
My clients met with Mr. Sarshik and persons in his office 


and offered to open files and make available to them any in- 


formation that they wished. In any event, what I am saying, 


Mr. Examiner, is that is as devoid of merit as was pointed 
out in my petition, is an attempt by the Department to inter- 
vene, that the condition las really deteriorated to where we 
have had the benefit of a trial in the newspapers and over 


the radio with respect to what the Department's statement is 


of what disposition should be made of this proceeding, also 
alleging what we have done, and I submit that the information 
was garbled and mixed up, and I know that the Commission's 


understanding of fairness and due process is that a case 


such as this should not be tried in the newspapers by a 


person not a party to it. Bee RENT 
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I might point, too, that in no instance has the inter- 
venor or the person attempting to intervene indicated that 
it would be directly involved in the movement of any auto- 
mobiles. It is my position that the petition to intervene 
by this Department is rerely a publicity seeking device in 
an attempt to make news to warrant such public interest as 
it deems appropriate for its affairs. 
I strenuously object to the intervention by the Bureau 


or the Department, as it is referred to, for the reasons set 


Pena aR sip ieee ey ea AT AST A ae A ae rar 


forth in my petition and as detailed here. 


MR. SARSHIK: Could I make a brief statement in reply, 


just taking a minute or two? 


. : : ¢ c . ; 
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EXAMINER REILLY: No, I don't think so. One speech a 
morning is enough. 

Since the Examiner and probably the Commission itself 
has not seen any of the material that you have cited, Nr. 
Kiel, I hardly think that I will bes influenced by it, and I 
suspect the Commission will not be influenced by it, in 
addition to which, if the Department of Consumer Affairs has 
relevant and pertinent material related to this case which 
is admissable under the rules of evidence, then we will hear 
them, and I grant the petition. 

De you have a witness, Mr. Browning? 

MR. BROWNING: Yes, I do. Mr. Rust, please, will you 


take the stand over there and be sworn? - u =aneyess 


— 
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RAY DEAN RUST 

was duly sworn and testified as follows: 

DIRECT EXAMINATION 
Q (By Mr. Browning) Will you please state your name and 
address for the record, Mr. Rust? 
A Ray Dean Rust, 104 Rutgers Avenue, Berkley Heights, New 
Jersey. 
Q What is your occupation? 
A I am a member of the technical staff of the Bell Tele- 
phone Laboratories. 
Q Where are you stationed, Mr. Rust? 
A I am working at Whippany, New Jersey. 
Q As a member of the technical staff for Bell Laboratories} 
do you hold any college degrees? 


A Yes, I have a PH.D. depree in physics, 


Q How long have you been employed by Bell Labs? 


A’ As of May llth it will be two years. 


Q Did you reside in New Jersey, in the State of New Jersey 
prior to coming with Bell? 
A No. 
Q Where were you residing? 
A Previously I resided in Austin, Texas. 
What were you doing there? 


Going to school, finishing my Ph.D. depree. 


Paeeugerees8gsg¢s 


Did you move from Austin, Texas to New Jers ey?——— 
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Yes, I did. 

When was that? 
A I came up May llth of 1970. 
Q Did you drive up? 
A No. My family and I flew up. December 16th of 1969, 
we had a little girl who was born, so she was four and a half 
months old. The laboratory offered to move us Up here, and 
since we had a little girl, a cat and ‘our furnishings, we 
decided to come up by airplane. It was an easier route to 
come. 

Did vou own a car in Austin, Texas? 

Yes, a '68 Oldsmobile. 

How did you get your car up here? 

It was transported by AAACON AUTO TRANSPORT. 
Q How did you come to choose AAACON? 
A As I was finishing up my degree, I talked to some of 
the neighbors about possible ways of getting my car up here, 
and one of the neighbors suggested AAACON. They said their 
phone number was in the telephone directory, in the yellow 


pares, and I found it there and called them up. Their offic 


js in San Antonio, Texas, which is about 70 miles from Austin. 


I contacted over the telephone their representative, 


Sallv. That was her first name. I don't know her last 


name. I had a conversation with her telling her I would 


like to move up to New Jersey and I would like to % have mv 
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car transported and I would like information. She gave me 
a rough cost at that time -and also pave me--said that she 
would send me the brochure and proper forms to fill out to 
make arranpements. 
Q Did she do that? 
A Yes, very shortly after I talked to her, a day or two, 
I received information in the mail. When I received this, 
I decided to check to see what type of representation AAACON 
had. I called the Austin Better Business Bureau and what 
they told me was that they had one complaint and that the one 
complaint was from a lady whose automobile did not make it 
to where it was going, and they felt this was due to the fact 
that the automobile was not in good shape. This is what they 
had heard, and they felt this was not a legitimate complaint, 
that probably the car had sometning deficient with it. 

From their recommendation, they felt this was not enough 


evidence tc sive them a bad name, so I took it. 


Q What information did you specifically receive 
AAACON from Sailyv? 

A In the mail I received three pieces of paper. One was 
a brochure, information brochure explaining their operation 
and advertisement, basically, and two other papers. One was 
a freight bill for the owner and a freight bill for the 


repular company. 


MR. BROWNING: JI would like to have marked,.Mr. 


fom 
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a freight bill of AACON. 


EXAMINER REILLY: Marked for identification is Exhibit 


(Exhibit 132 marked for identi 
fication.) 


THE WITNESS: If I may, I would like to make a few com- 
ments about their advertisement. 

MR. BROWNING: In just a second. -We will get to that in 
one second. 

MR. KIEL: I want the original. 
Q Do you have the wmasinak of what has been marked for 


identification as Exhibit 132? 


Will you look at what has been marked for identification 
as Exhibit No. 132? I ask you to state whether or not that 


is a true and accurate copy of the original document that you 
have in your possession. 


A Yes, it is, down to even some notes I took, an Atlanta 


telephone number, even, that I wrote on it. 


Q Do you have the one I gave you? Could T have it back? 
A Okay. 

Q You mentioned an advertisement. Would you like to 
elaborate on that, please, sir? 

A Well, it outlined their operation. In the advertise- 


ment, it said that they were liability insured for three 
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million dollars, my car was fully covered when it was on the 
2]i| road by AAACON, not some other company. So, therefore, it 
Sil was carefully supervised entirely in transportation by their 


company. 


Q Did the ad say anvthing about bonding of drivers, do 


you recall? 
A They were fully insured for liabilitv, was my informa- 


tion. My impression was that when I turned my car over to 
them, that they were responsible entirely for the insurability 


of the car and the care of it. 


Q Do you happen to have a copy of that advertisement? 


A I have one, not the original, but one very similar to 
it Yiegnt here. 


Q Okay. 


MR. KIEL: Excuse me, Mr. Examiner. May I look at the 
paper the witness says he has since he says he didn't have 


the original? 


THE WITNESS: This is a more recent one. 


MR. KIEL: Could. the witness be asked to explain that 


remark, about a more recent one, otherwise I am going to 
object to his testimony about something being in the original 


that he coesn't have. 


MR. BROWNING: I would like to have this single page 


r or document from 


document, which purports to be a curcula 
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EXAMINER REILLY: Mark it for identification as Exhibit 


(Exhibit 133 was marked for 
identification.) 
Q Before you go on to explain how you came by this ad- 
vertisement, would you look at this, please, and compare 


what has been marked for identification as Exhibit No. 133 


with the original document which vou have? I ask you to say 


whether or not that is a true and accurate copy of it? 


A Yes, they are the same. 

Q That's not an original document that you have in your 
possession, that's another photocopv? 

A Yes. 


Q Where did you get that photocopy? 


A It was sent to me by a friend per my request. He was 


moving and asked for information. He sent me a copy- 

Q When was that, that you asked him? 

A I am not sure of the date exactly. 

Q Was it before or after you had your car shipped? 

A It was after that. It was last year, about the **ddle 


of the summer. 


That would be 1971, the middle? 


an 2 Je 


And Mr. Carlyle is a friend of yours? 


— ———$—<—— 
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Q Was he an employee of Bell Labs? 
A We worked together. 

Q Does Exhibit No. 133 resemble what you received in the 
mail from AAACON? 


MRu KIEL: 2 ebject. 


oD “oc -& 8.8 


EXAMINER REILLY: Well, Mr. Kiel, let's get it down. Do 


you say that you put out more than one of these? 


Pee ae am 


nomenon 


MR. KIEL: . These thines change, yes, sim. That may or 


© 


jay not be. I don’t know. 


© 
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EXAMINER REILLY: I am going to let him proceed for at 


a) 
Cor) 


least a little bit until we find out. 


=| 

12 | Q Are they similar? 

is! A Yes, they are similar. The only difference, really, that 
| 


I notice, is, in the one that I had they mention several 


companies that use the service, and apparently they removed 


that since this time. You notice the three million dollars, 


which I point out, was in mine, and the intent of this is 


that you are fully covered by them, which is the impression 


that I received. 


Q What happened to the ad that you received in the mail? 


A Since we were moving, I think it got lost in the move- 


ment. Unfortunately, we were in a panic the last few days 


petting everything set up, and I never did locate that. 


Q Look at, if you would, please, Exhibit Now, 132.5) ane) dt 


ask you to state whether or not “Yeon ] 
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tained in your record? 

A As I showed earlier, this is my original copy that I had 
from the records that I received, and this is the owner's-- 
car owner's copy which I kept, I filled this) out and sent 
back to AAACON in San Antonio--there were two of these, the 
owner's copy and the one to be sent back. I sent the other 
one back and a check for $140, as it states down at the 
bottom, that the total price is $140, and I sent the $140 to 
them at that time. 

Q Do you have your cancelled check? 

A Yes, I do, made out to AAACON AUTO TRANSPORT. 

Q What happened next, after you sent the freight bill that 
you had filled in along with your check to AAACON? 

A Well, shortly after I received a call from Sally and I 
asked for a shipping day of May 4th. I think it was either 
the 3rd or 4th of May that she called me.and said that they 
didn't have a driver yet, that they were looking for one and 
they would try to make arrangements as soon as possible, and 


that she would try to get it as close to that date as possibl 


but there may be a day or two delay. 

This was the first information that I heard from her. 
Very shortly after that, she called me back again and said 
that she was very happy because one of their regular drivers, 
Mr. Nelson Beck, had come in, William Nelson Beck, and that 


he had come in and they were going to_use him_as_a_drivern;— 


crete cane 
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they were fortunate because he had driven for them before, 
he was a regular employee of the company and they didn't have 
to check him out as extensively as the other drivers since 


he was a regular employee. 


I said, "I am glad to have one of your regular drivers," 
and she then said he would come up. We made arrangements, 
since we only had one car and we lived in Austin and we didn' 
want to drive down to San Antonio and have to come back.to 
Austin--we made arrangements that Mr. Beck would come up to 
Austin and pick up the car at my apartment and then drive 
from there and that was considered in the cost and everything 
else. And apparently AAACON boug} a ticket for him on the 
bus. She told me his schedule when he would arrive, and I 
met him at the bus and picked him up. 

Q Did you have any conversation with him at that time? 

A Yes. As I picked him up and took him to my apartment, 
we talked quite a bit about several things. He told me that 
he had worked for the company for twelve vears with no acci- 
dents, that just recently he had driven a car across the 
United States, it was a very expensive car, that as he ap-# 
rived at his destination, the owner tipped him $500 because 
of the care that he had taken with this very expensive car, 
that he never had any accidents in his time. 

He impressed me with the fact that he was chewing wing gum 

—— el 
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and he didn't want to smoke while he was driving. He said 
he drove about 150,900 miles each year. 

Q This was in the course of your driving him from the bus 
station to your apartment? 

A Yes. 

Q When you arrived at vour apartment, what happened at 
that point? 

A I parked the car outside and he got out of the car. My 
wife came out. We were going to transport some baby things 
and then some flowers in the trunk of the car, which is al- 
lowed, as noted over here. When I filled out this copy of 
this freight bill, I sata there would be some equipment in 
the back of the car, in the trunk, and so we talked to him 
about that. He said, fine, he would even take care of the 


flowers and this sort of thing. 


My wife talked to him. He said he needed the automobile 


registration, so I went inside the house and got the re- 


gistration while he begen to go through a check list of the 
bill of lading, which he had with him at the time. 

And so I went inside, found my registration and came 
back outside where he was finishing checking off the car. 
One thing he noticed, for example, was that the tires were 
moderate, they had been worn some, but were moderate tires, 
not new. He also noticed there was a scratch on the driver's 


door, which he noted on the freight bill and checked it off . 


se neh co ect 
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on his check list. 
He was talking to my wife at the time and told her that, 
"You have to be careful about these things, that you don't 


get blamed you scratched the door." 


a 


Q He was making notes on the bill of lading or the freight 


i] 


bili? 


A Bill of lading, which I had not seen before. 


ee eee an oe 


Q In other words, he brought the bill of lading with him, 


© 


is that correct? 


© 


A Yes. 


~~ 
© 
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Q Had you seen that bill of lading or anything like that 


before? 


i) 


A No. All I had seen before was these two I had filled 
out earlier. 

MR. BROWNING: I would like to have marked for identifi- 
cation a bill of lading of AAACON. 


EXAMINER REILLY: Marked for identification as Exhibit 


jenusieicueetss 


Q I hand you what has been marked as Exhibit No. 134 and 


: 
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| 
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ask you to state whether or not that is a true and accurate 
copy of the original document that you have in your possession? 


A Yes. 


Q Let me ask you this-- 
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0 Will vou state, please, what document--what is that 


2 document that you have in your possession? 


5 A This is the original. 

4 6) Yes. 

G A What is it? 

G 0 Yes. Is that the original bill? 


gi A This is the original bill of lading, and it is the ori- 
S ginal which--it's a copy of--well, this is the part that Mr. 
g|; Beck gave to me. I signed the original, and this is apparent} 


MR. KIEL: Mr. Examiner, may I suggest that we all 


n Exhibit 134 what is printed on the bottom of the 


write in o 


a yellow paper which is 


: 
il 
ly the second copy underneath. 
| document that the witness has on 4 


' which is not carried forward on 


marked "Car owner's copy,' 
the duplication. 


MR. BROWNING: That is a very good idea. 


Q So vou have the car owner's copy in your possession, 


pra a ten SFO -OSO =~ SP 


is that correct? 
A Yes. 
accurate reproduction of that with the ex- 


20 Q Is ‘that an 


rn | ception of the fact-- 


oo A That it can't be seen at the bottom. 
Q Where did vou sign that, sir? 
a3 
24 A Well, I came out with the registration and Mr. Beck had 
& 


just finished his check list notinr the scratch and various 


ae 


| 


| APPENDIX 7]? 


en nen ee 


————— 


ia gt 


—— 


ee eet Re, SS LT 
= ves = 


Se ee ne a a a nee ae 


ES 


ee oe 


1219 


other things, and he said, "Well, okay, here is the agreement 
And, I signed it on the trunk of my car. 

In fact, he was ready to go and I signed it in the wrong 
place, I find, "Consignee, delivered in the above condition." 
In the haste of the case, I think it was signed incorrectly. 
Q Now, did you read it before you signed it? 

thoroughly. I just glanced at it. As I said, Mr. 
in a hurry to go. 


Q You didn't have the opportunity to read st, a8 that 


correct? 


A Not fully. I just glanced at parts of it. The time 
elapse between when we arrived and when he left could not 
nave been twenty minutes. 


That included the inspection? 
I 


Q Mr. Beck's notes appear at the top as to the condition 
of the car, is that correct? 
A Yes, that's his writing, other than my signature. 
Q At that point in time, what was your understanding and 
belief as to the insurance coverage on your car? 

MR. KIEL: (I ‘object, 

EXAMINER REILLY: Just a moment. The objection is over- 
ruled. Go ahead. 
A My understandinp was that when Mr. Beck left, that the 


car was fully covered by AAACON, that di had no y Jonrer: Bny. 


responsibility with him. 


Q What did you base that on? 


A I based it basically on the previous information that I 
had up until that day when Mr. Beck arrived with this new 
bill of lading, which I had not seen. 


Beck took your car off at that point, did he 


Did you ever see Mr. Beck again? 

No, 7. dadi't. 
Q What happened next? 
A Well, several days passed. On the llth, my wife re- 
ceived a phone call in the nahin ies Sally, and she said, 
"Has Mr. Beck contacted you?” And my wite said, "No." 


she said, "Well, there has been a minor accident with your 


car in North Carolina." And Sally didn't know a lot of in- 


formation. She thought maybe Mr. Beck was injured or some- 
thine. He had called her, apparently, and told her there 


had been a minor accident and he never did contact us. 


My wife asked, what about the schedule of getting there, 
and todav is the llth, and she said, "Well, since yay Coues | 


minor accident, Mr. Beck will get it fixed up and drive up 
to Whippany and have it there as soon as possible, within a 


few days." 


That is what occurred? 


4221 


A It didn't occur that way at all. That's the assumption 
2 we operated under. 

3 Q Do you know what happened after that in the way of in- 
4 formation received by you as to what happened to your car? 


A Well, at the time, it was several days lapse, as I said, 


we were ready to fly out on the llth--actually, we flew out 
on the 12th, the next morning, and we went on, loaded our 


family and flew up here expecting the car possibly to even 


be here that next day. P 


for sure when the accident occurred and 


She didn't know 


she thought maybe he would have it. We arrived at Whippany 


with our family and no car, and so I still went under the 


assumption that it will be here shortly. 
So we moved into a motel to look for a place to live and 
rented a car of our own for transportation until the car woul 
arrive. 
Since we were looking for houses, we had to get around. 


Do you knaywhen you received any information concerning 


Q 


the whereabouts of your car? 


A Only from my own instigation later on. After several 


days, I began to worry about it. As I said, we sent baby 


equipment along in the trunk of the car, and we expected this 


to be here so we could handle things, diapers and so on. We 


were rather inconvenienced. 


So I finally called Sally back in San Antonio, since she 
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was the person I had contact with, and she told me that the 
car was apparently damaged worse than she thousht and that 
it was in a parape, Wells & Seals Garage in Morganton, North 
Carolina, and with that information that she didn't know much 
more about--and she was still worried about Mr Beck, what 
was poing on--from that information, then I again instigated 
a phone call and I called the Wells & Seals Garage in North 
Carolina and I talked to Marie Dale there and she then gave 

, 


me a rough outline of what happened in the accident. Appar- 
ently I'r. Beck was drinking while driving-- 

MR. KIEL: Objection, Mr. Exar 

Are you just relating-- 

EXAMINER REILLY: He is relating what he was told as a 
result of inquiry he made to the place where the car was then 


residing. 


MR. KIEL: I appreciate it, but I object on the grounds 
that it is hearsay. 


EXAMINIR REILLY: I have already sta em reason for 


my ruling. The objection is overruled. 


MR. KIEL: May I ask what you reconsidered based on my 
further comment? 


EXAMINER REILLY: I have reconsidered, Mr. Kiel, and 


A The information I received was that Mr. Beck was .drink- 


ing while drivine, he ran the car off of the road,.strikin 


a ae 


\D.X 


en 


1223 


it from the rear, the car was overturned, and that he then 

ran away, fled from the scene of the accident, hit and run, 

and was run down by the Highway Patrol, and they told me the 

patrolman's name, Carter, and gave me his telephone icclsaies 
I called Patrolman Carter to find the true details of 


He verified that Beck had been drinking and 


the accident. 


that it was hit and run, that my car was impounded in the 


Wells & Seals Garage, and his information was the same, that 


Mr. Beck at the present time Was in jail. It was the same 


as Marie Dale had told me, only in fuller detail. 


Q Did you receive anything in connection with the accident 


from the insurance com who insured the other car? 


A Yes, I did. 


Q What was that? 


A I think it was Mav 19th I was informed that this other 


car was involved in an accident and that it had been damaged, 


and it stated in this that he was charged with drinking while 


intoxicated and hit and run involving personal injury, and 


then that I was to contact Mr. Crain. 


BROWNING: I would like to have marked for identi- 


MR. 
fication this sinrle page document, being the letter just re- 


ferred to. 


EXAMINER REILLY: Mark it for identification as Exhibit 


(Exhibit 135 was marked for for 
identification——— 
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Q I ask you to state whether or not that is a true and 


accurate cepy of what ycu fot? 
A Yes, it is. 
Q Did you receive any documents from the State of North 
Carolina in connection with it? 
A Yes, I did. This was later. On dune 2nd, I received 
information that mv car was impounded or was wrecked and not 
in running een dition « and that I should contact the storage 
agency, which was Wells & Seals Garage. 
Q Is:this it right here? 
A Yes. 

MR. BROWNING: JI would like to have marked for identi- 
fication this single pare document, Mr. Examiner. 


EXAMINER REILLY: Mark it for identification as Exhibit 


CSxhibit 136 was marked for 
identification. ) 


Q T hand you what has been marked for identification as 


BS 3¢ No. 136 and ask you to state whether or not that is 


a true and accurate copy of the original document to which 
you have just referred in your testimony. 

A ae i ae We 

£; Did you ever set your car out of the garage, out of 


there, and if so,how did you do it? 


A Yes. When I discovered this, there was.one other thing 
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that I received from North Carolina, information that my 
driver's license had been revoked in North Carolina, Order 
of Suspension, which came to me June 30th, and I wrote back 
to them saving that I was insured, you have to fil1 out this 
form for insurance, and I received a reinstatement, that my 


insurence had been received for the notice of that. 


MR. BROWNING: I would like to have marked a single page 


document. 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 137 was marked for 
identification.) 


Q I hand you what has been marked for identification as 
Exhibit 137 and ask vou to state whether or not that is a 
true and accurate copy of the original document which you have 
in your possession, which you received, and about which you 
have testified. 

A Yeo, it. is. 

Q And you said you filed with the State of North Carolina 
a statement that you were insured, is that correct? 


A Yes. 


Q Or something similar to that? 
A A statement of my insurance policy and who I was insured 
WET. 


Q You received something, from North Carolina, did you not, 
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MR. BROWNING: I would Like to have this marked for 
identification, Mr. Examiner. 

EXAMENER. RELLLY:., Letter of July 15th. 2970), from the 
Department of Motor Vehicles, Driver's License Division, to 
Mr. Pav Rust; marked for identification as Exhibit No. 138. 

(Exhibit 138 was marked for 
identification. ) 
Q I hand you what has been marked for identification as 
Exhibit 138 and ask you to state whether or not that is a 


true and accurate copy of a document to which you have just 


referred as having been received from the North Carolina Stat 
Police? 

A Yes. att 25% 

Q Department of Motor Vehicles? 

A Yes, 2 265 

Q You were about to testify, I believe, sir, about how you 


extricated your car from the garage in North Carolina. 


A Yes. I might say first that I became worried about all 
of this information beings sent to me, so I decided to contact 
AAACON'S local New York office, and I did, and spoke to Mr. 


Bob Maxwell. He told me at this time to send him everything 


that I received and to send it on to him and the originals 
of some of these that just have been introduced as evidence 


were sent to him, to Mr. Maxvell. ieee a 
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Q Who instigated all these calls, was that you? 

A Yes, I did, working for Bell Telephone, at my companv's 
expense. 

Q With the exception of the May llth, 1970 call, from 
Sally, did AAACON ever call you in connection with this acci-| 
dent? 

A No. All response was through either my questioning and 


they would respond to my questioning, but nothing else, my 


conversation finally getting around to your question, my con- 


versation with Mr. Maxwell. After I talked to him, first he 
said he knew nothing about the accident, to send all the in- 
formation to him. -I called him later and he said, well--I 
told him I needed my car up here, several weeks had passed 
by this time, and he said, "We will have your ‘insurance 


company subrogate with us and--". 


So I called my insurance company and said that this was 
the information that I had received and that I would like to 
have my car, and Mr.--well, my insurance company then looked 
into the case. They temporarily repaired my car in North 


Carolina. I think the damages for temporary repair were $200 


and just to get it in driving condition so it could come on 
up to New Jersey and have it finally repaired there. 

Q When did it finally arrive? 

A Well, it was two months, to two and a half months after 


we arrived in New Jersey, which was--we arrived May llth, so 
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it was approximately two, two and a half months after that. 


Q When was it supposed to have arrived? 

A It should have been here by May 11th. 

Q Do you know who arranged for transportation of the car 
up here? 

s. Once the car was repaired, I again called Mr. 
Maxwell, told him what my company had done. He said, "All 
right, we will get it up here for you." I didn't know what 
he was soing--he said that he would get it up here. They 
apparently found someone to drive it up, and the car was 
G@riven up by another agency , another driver. I think I have 
his name here. A Mr. Paul Lackey drove the car up. 

Q With what company was he affiliated? 
A He says that he was--I believe it's ACA. Transportation. 
Q Do you have any documents there that was signed by Mr. 
Lackey? 
A Yess do. When he arrived, he presented me with gaso- 
line costs, tire repair and labor. When my car was Hit, <2 
damaged the front fender and pushed the fender into the tire 
and dug deeply into the tire, and when it was temporarily 
repaired, they did nothing but pump up the tire. He had to 
put a tube in it and had to do extensive repairs on the tire. 
I was presented with a $15.45 bill. ; 


Do you have those documents with you? 


Yes. 
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MR. BROWNING: I would like to have marked for identifi- 


cation a vehicle transfer contract of Augusta Car and Air- 


craft Transporting Company. 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 139 was marked for 
identification.) 
MR. BROWNING: Also a single page document, which is a 


photocopy of credit car sales from the Humble 0il Company, 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 140 was marked for 
identification.) 
Q I hand you what has been marked for identification as 
Exhibit 139 and 140 and ask you to state whether or not these 
are true and correct copies. of documents that you have in 
your possession about which vou just testified? 
A Yes, these are. 


Q Do you have or, rather, can you tell us what happened 


after you received your car in connection with the accident, 
if anything? 
A I received the car and took it to a local area to be 


repaired. Shortly after that, I wrote a letter--I called Mr. 
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I was going to be paying the $100 deductible from my insurancp 


policy on this and asked him if they would refund this, 


AAACON would, and he said, yes, to write a letter and I did 
on August 27th, 1979, to Mr. Maxwell, reauesting that my 
$100 deductible be paid. And, also in the transportation 
there was a flower pot that was broken, and I reauested that 
it be replaced for three fourteen. Therefore, the sum wat 
$103.14. 

0) What were the cost of repairs to your car uD here? 

A The total cost of repairs once it was received here-~ 
that is not the 200--that was $1,200. It was extensively 


damaped. The frame was bent and various other things. 


I might also point out that these $15.45 bills that I 
received from Mr. Lackey, my insurance company reimbursed me 
on that. 

Q In connection with the bending out of your fender so 
that your car could drive after it had been temporarily re- 
paired, made operable down there, do you have a bill from 
anvbodyv in that regard? 

A I have a release, basically, which Mr. Lackey gave to 


me. He more or less apparently had to release it this way. 


That cost was not reflected to me in any way, but I do have 


‘ 


this that I received from him. 
Q That is what he celivered to you, or, rather, he furnish 


ed you with that document when he arrived up here with the_ 


ie that correct? 

Yes. 

MR. BROWNING: Mr. Examiner, I would like to have a docu 
ment marked for identification to which the witness has just 
referred, the Wells & Seals bill of 87. 


EXAMINER REILLY: Marked for sdentification as Exhibit 


(Exhibit 141 was marked for 
identification.) 
Q Do you have a copy of the bill relating to the original 
repairs to vour car to make it operable? 


A No, T don"t... 2 never received that. | insurance com- 

pany handled it entirely for me. 

Q They paid for those repairs. Did they also pay for the 

repairs up here that were done to your car, in New Jersey? 

A Yes. Again, I don't have the bill on that.. They handle 
that. 

Q Did you write Mr. Maxwell in connection with your claim 
for the $103 or so? 


A Yes, I just referred to that, and I wrote hima letter 


and sent it in to AAACON. 


Q What date was that letter? 
A August 27th, 1970. 
MR. BROWNING: I would like to mark for identification, 


Mr. Examiner, a letter to which the witness has just referred 
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dated August 27th, 1970, to Mr. Bob Maxwell. 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 142 was marked for 
identification. ) 

MR. KIEL: May I ask, do you have the original of this, 
or do you have a copy of this, or did this come out of appli- 
cant's files? 

THR WITNESS: I have a copy of that. That's a copy of 
my original letter. 

MR. KIEL: Thank you. 

Q Will you compare it with what has been marked for identi 
fication as Exhibit 142 with your copy? Is that a letter tha 
you sent to Bob Maxwell dated Aupust 27th, 1970? 
A Yes. it is. 
Q That photocopy that you have in your possession is a 
copy that vou made of your letter? 
A Yes. I wrote it by hand, as vou can see, and then copie 
it so that I would have a record of it. 

vou fet a response from AAACON from that letter? 

No verbal response, but I received a check from 

them for $100. This was sent to me. 
Q Did you receive any communications at any time from 


AAACON? 


No other information. 
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1 Q I said communication. I am sorry. Communication. Did 
2 you receive any kind of communication from AAACON at any time 
3 A Did they ever instigate a call to me to tell me some- 


thing specifically or in response to my call? 


6) Yes, that, or written communication. 


A I never received any written communication. They would 
respond to mv calls, but they never instigated anything. 
Q What happened after that, after you got your car repaire 


you pot the $100 from AAACON, what happened next? 


A Once my car was repaired, I more or less thought that 


the matter was going to be handled by my insurance company 


and was to be closed. I had been sending all this informatior 


to Mr. Maxwell as these things came to me. Then in January 
of 1971, I received a complaint from the State of North 
Carolina concerning Alda and Jessee Wilson Lewis, which 
sent to me, of a case complained against myself as well 


AAACON and several other people who were listed on this 


plaint. 


Q Do you have copies of that with you? 


A Yes, I have them both. 
MR. BROWNING: Mr. Examiner, I would like to have marked 


a multi-page document. Let me have marked 


for identification 


for identification a multi-page document being two complaints] 


a 


served on Mr. Reck in the case of Jessee Wilson Lewis against 


William Nelson Beck, Triple AAACON Auto Transport, Inc. of 
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San Antonio, Texas, Triple AAACON Transport of New York, and 
a second case of Alda Lewis against the same defendants. 


EXAMINER PEILLY: Marked for identification as Exhibit 


(Exhibit 143 was marked for 
identification. ) 

Q Mr. Rust, I will ask you whether or not you had these 
copies made of what you have jin your possession, what was 
served on you. I am referring now to Exhibit 143. Those are | 
copies vou had made, is that correct, sir? 
A Yes, I actually made cin, Well, I made them and they 
are a copv of the record that I have. 
Q What action did you take upon receipt of these complaints, 


Exhibit 143? 


A Well, the first thing I did was, I called Mr. Maxwell 


Ly 


and asked him, “What about this?" He assured me that they 
would take care of everything, AAACON would take care of it. 
And. I contacted my insurance company, and they suggested 
that, again, I not have anything to do with it and to send 

it down to their North Carolina office. I sent it back to 
the North Carolina office, and I understand that they then 
sent it to a lawyer, Mr. Dumont, who they tad hired to handle 
this case for them in North Carolina, Mr. Harry Dumont. SO’, 
I sent it back, basically. 


Q Did you communicate with Mr. 


£& &§ 8B & 8 & S&S 
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North Carolina? 
A Yes, I later called him and asked him what was involved. 
I might mention that the total asking for these two complaint 
is $510,000. 
Q What is the extent of your coverage under your policy? 
A My extent is $50,000, and I was informed by my insurance 
company that the complaints were more than my liability. 

Mr. Dumont also represent you in North Carolina in 
connection with these lawsuits? 


A Yes. 


Q When you talked with Mr. Dumont first, did he tell you 


or did he indicate to you what course of action he intended 
to pursue? 

A Well, his first intention--since I talked to him, I told 
him that Mr. Maxwell said that they would take care of every- 


thing with the case, and so he said, "All right, let's send 


the complaint to him and let them handle it." 


Q Did he do that? 


A Yes. He wrote them a letter January 27th, 1971. 
Did he send you a copy of that letter? 


I have a copy of that letter, yes. 


MR. BROWNING: Mr. Examiner, I would like to have marked 
for identification a copy of a letter from attorney Dumont to 
Mr. Robert Maxwell. 


EXAMINER REILLY: Marked for identification as Exhibit 
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(Exhibit 144% was marked for 
identification. ) 
Q I hand you what has been marked for identification as 
Exhibit 144 and ask you to state whether or not that is a 
true and accurate copy of the document to which you just 
referred. 
Yes, it 
What response, if any, did he receive from AAACON to 


letter, if you know? 


Well, Mr. Dumont said that he received no response froin 


AAACON as to handling the case, that they would not take it. 
MR. KIEL: I am sorry, I didn't hear the last remark. 
THE WITNESS: That AAACON would not handle or take the 
in our behalf. 

@) Do you know the total amount of claims against you 

specifically in the North Carolina suits? 

A Yes, for actual injuries the total is $370,000, of which 

I am one of the defendants. 

Q Do you know of the current status of that case? 

A It's still pending. Recently AAACON moved for a motion 

to be released from the case, a summary judgment, and at that 

time my lawyer, Mr. Dumont, representing me, filed an affidavit 


in our behalf saying we feel that they should not be released 
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presenting their services in handling of the entire operation 


of moving my car. 


Q Is the driver named as one of the defendants in the North 


Carolina lawsuit? 


A Yes, he is. He is first on the list, Mr. Nelson Beck. 


Q Do you know anything about his present whereabouts? 


A He is missing and being presently sought by the F.B.I. 


, 


This was communicated to me through my lawyer, Mr. Dumont. 
> a J 3 


He was contacted by an F.B.I. agent, Mr. Cincotta, trying to 


find out what information he knew about Mr. Beck's whereabouts, 


and at this time he discovered that Mr. Beck had an extensive 


record for auto theft and interstate transportation in auto 


theft as well as robbery, assault, escape from prison several 


times, also. 


Q Did Mr. Dumont communicate that to you? 


A Yes, he vrote me a letter, in fact, concerning this. 
>] 


Q When was that, sir? 


I have the letter of February 22nd, 1972. 


MR. BROWNING: I would like to have marked for identifi- 


cation a multi-page document being a copy of a letter to whict 


the witness has just referred. 


EXAMINER PEILLY: Marked for identification as Exhibit 


(Exhibit 145 was marked for 
identification. ) 


Q I hand vou what has been marked—for—identifiecation as—} 
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Exhibit 145 and ask you to state whether or not that is a 
true copy of what you have = your possession, being the 
original letter to which you just testified, from ce attor- 
ney, Mr. Dumont. 
A Mesiarartinsig:. 
Q Do you know whether Mr. Dumont filed an affidavit in 


connection with that lawsuit as to his contacts with the 


Yes, he did. I filed one and he also filed one. 
0 Do you have a copy of his there? 
A I think I have a copy of mine. I think I have a copy 
Of His, tod, 

MR. BROWNING: I would like to have marked for identifi- 
cation an affidavit of Mr. Dumont in connection with the law- 
suit in North Carolina. 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 146 was marked for 
identification.) 
Q I hand you what has been marked for identification as 


Exhibit, No. 146 and ask you to state whether or not that is 


a true and accurate copy of the document that you have in 


your possession that was sent to you by your attorney, Mr. 


Dumont. 


A Yes, At ass ae oe gars sIRDSISSANED GIANTS 
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Did vou also file an affidavit in connection with that 


Yes. I referred to it earlier, yes. 
MR. BROWNING: I would like to have marked for identi- 
fication a copy of an affidavit of Mr. Ray Rust. 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 147 was marked for 
identification. ) 


Q I hand you what has been masked for identification as 
Exhibit No. 147 and ask you to state whether or not that is 

a true and accurate copy of a copy of an affidavit that you 
filed in connection with this case, or, rather, that you sent 
to your attorney in connection with filing in the North 


Carolina case. 


A Yes, it appears to be. 
Q That is a copy that you have in your possession of what 
you sent your attorney, is that correct, for filing? 
A Yes. It is not signed because I copied it before I sent 
it to him, 

You mean your copy is not signed? 

My copy is not signed. The original is signed. 

Was signed and was notarized, is that correct? 


Yes, it was notarized. 


Where was it notarized? Gin errr 
APPENDIX GO"? 
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It was notarized at Fell Labs in Whippany. 

3y a Notary Public? 

Yes. 

Do you recall her name or his name? 

It was sh [ don*t. 

Do you ow anythines of a disposition of the claim in 
the case against Beck in North Carclina? 
A Oh, you mean involving the hit and run accident? 
Q Let me ask you first, do vou know whether, or not Beck 
was ever brought to trial in the State of North Carolina? 
A Yes, he was, and he eis convicted. 


Q Convicted of what? 


MR. KIEL: If Your Honor please, I object. 

EXAMINER REILLY: We will find out how the witness came 
into possession of this knowledge before I rule on it. 

MR. BROWNING: Mr. Examiner, I have certified copies of 
the court records down in the State of North Carolina which 
I received this morning from Mr. Dumont. I tender to you the 
original that he sent me, being certified copies of court 
records in Superior Court, in the General Court of Justice, 
District Court Division, County of Burke, State of North 
Carolina. 

FXAMINER REILLY: Are these all separate documents, or 


do IT have to find out what they are? 


Dee meal 


—_———— 
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Let me see if I gave you too many. Just a second. I think 
I may have given you too many. Just feel for the seals. 
That's one of the reasons, I may have given you too many 
here. They all look the same. That's the original there, 


I believe. 


EXAMINER REILLY: The seal is apparent on this. 


MR. BROWNING: Yes. Fine. 


nee SN Semen a nee enn Soe ae oe Yeoman 


EXAMINER REILLY: Marked for identification as Exhibit 


« 


(Exhibit 148 was marked for 
identification. ) 
MR. BROWNING: I move the admission of that document at 
time, Mr. Examiner as a counsel's exhibit. 
MR. KIEL: I want to look at it first. I don't even 


know what it says. You put it in in one minute and I haven't 


22 ALN ES ON OS RE RO A ARO ATE A nse on MOANA fe me echomarmoe nee 


had a chance to look at it. 


EXAMINER REILLY: I am not going to receive it yet. 


MR. BROWNING: Those are all the questions I have of the 


eh ect eenenen ean aNIen aabeoae mene Tee, 


Witness at this time. 
EXAMINER REILLY: We will take a short recess before 
cross examination. 
(Recess taken.) 


EXAMINER REILLY: On the record. 


We will recess for lunch now. 


(Luncheon recess taken at_] i: -090_0 0_o' clock. - -P»m.}____ 
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2:00 p.n. 
EXAMINEP REILLY: The hearing will be in order. 
All right, Mr. Kiel, you may cross examine. 
CROSS EXAMINATION 
Q (By I’r. Kiel) With respect to the driver, Mr. Beck, 
did he show you a card which he had which would indicate the 
name of any company that he had driven for previously? 
A No, he didn't show me any card. 
Q Did you see the accident report which was prepared by 


the police officer at the scene of the accident, Patrolman 


Carter? 


A No. 2. haven't). 
plovee of Auto Driveaway Company of Chicago, Illinois? 


Q Do you know that, as shown in Exhibit 143, the company 
is referred to as Driveaway Company , Inc. and the address of 
the company so shown in the documents that counsel has in- 
troduced refers to an address in Chicago, which is the 
address of Auto Driveaway Company? 


A I did see the Driveaway Company, Inc., on the complaint 


Q Did you know that the driver was shown as being an em- 


Q Is it my understanding that you had no business dealings 


< 


with Auto Priveaway Company, Inc.? 
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None whatsoever. 
Q Weren't you told that the driver that was poing to be 


used for your car was driving for the Driveaway Company? 


A No. 


Did you hear of the Driveaway Company, Ine.’ then? 


Not until I saw it here. 


A 


You have a recollection that vou were told that the 


QO: 


driver had driven automobiles and performed this type of 


service in the past, though? 
$ 


A Yes, Sally informed me of this. 


Q Sir, did you tell the driver when you signed Exhibit 143, 


which is the bill of lading agreement, that you wanted to read 


the document more carefully and that you wanted some more time 


to do so? 


As Isaid, when we arrived at our place, it was a very 


A 


short time interval between when we arrived and when Mr. Beck 


checked off this list, and I aid recognize a check list at 


18 the top, and I realized that that's what he was doing and saw 


~ 


some small print, but he was in a hurry to leave. If I had 


known what I was getting into, I certainly would have a lawye 


look at it, obviously. 
Q Would you have felt better if the carrier had supplied 


you with a copy of the type of document such as Exhibit 134 


& 


in advance so that you could have looked at it and examined 


at? 
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MR. BROWNING: I object to it as being irrelevant and 


immaterial. 
Mrs KEEL: I think-- 


EXAMINER REILLY: I am going to let the witness answer 


the question. 


A It would have been better to have the document before. 
As I said, I had not seen that until that day. However, 
having looked through it more carefully afterwards, it's 
written in such terms it's very difficult for a layman to 


understand without counsel. 


Q Going back to my question, isn't it a fact that you 


didn't tell the driver to wait, that you wanted to read this 


document more carefully? 


A I did not tell him that I wanted to read it more care- 


Tully) NO. 


Q Exhibit 133, you indicated that you got this froma 


friend of yours? 


Yes. 


A 


1S Q Did your friend actually ship an automobile, the one 


shown on the document? 


A He considered it, but he changed his mind. 


Was this sent for the purpuse of your getting another 


Q 


copy of it? 


A He was considering going to Washington. 


It had nothing to do with your move? 


Q 


A Once he received it, he gave it to me. 

6) Did he send for it in order that he might give it to 
you? 

A He was thinking of poing to Washington. 


Q I understand that. But did he make the inauiry’ so that 


he could give you the document? You can say ves or no if you 


wish. 
A Ss! him if ne could also check with 


this company, and 


what you 


Tarivle's name on it. 
Yes. 
Q Do you know when that was sent for? There is no date 
on the document. 
A Tt was, as I said in testimony, I think it was around 
the middle of '71, but I am not sure, -at which time I dis- 
covered I did not hae my original. I did want to find out 


what it was in refere: 


Q With respect to Fehibit 132, that is vour freight bill, 
wenel Ss Cuppy sy “YU PUM open eee ore rye raat rare e Mapa a G) CUinpseled tiils aocu- 
ment and sent the carrier's conv to them and kept this owner's 


cory? 
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Q And when you sent the carrier's copy to them, the box 
which is to the right of the form and refers to the luggare 
list was completed? 
A At that time, yes. 
} 


Q You understood that that was To be completed and sub- 


mitted with the information? 


Giscussed nurmbey £ teleprone 
and on F thos [ believe, we 


middle of 


WAS 


PPh oe 


Do you aiso rece il your ctatement that the only call that 


you received from anv reprecentative of AAACON, that pe 
you didn't make the call, was one tt.at you sot from a girl 
named Sally on Mav llth? 

Yes, other than the responses to ber called and they 


weren't in and thev called me back. 
Q 


to mv call. 


As a matter of fact, AAACCHN Cid call vou-- 
After mv instirction of & tll. ves. 


You micht have ca .d on one dav and then thev_callec— 


——— 
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you on another dav? 
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Yes, as I stated earlier, in fact. 
Did they call you back each time or send you information 
vou reauested it? 
A Yes, except for the one time, as I said; when I sent for 
information for the $199 check, and rather than contact me 
back, I received the check, and there was Sialic 
Q Correspondence? 
A No correspondence, no phone call. 


By the way, vou have e conv of that check, too, don't” 


0 Would vou ret the checn end read us what is written on 
the back with vour endorserent. cashinz the check? 


nr 


A The endorsement on the bac savs In full settlement, 


AAACON Auto Transport, =ncorporated, for $199 deductible 


! 


insurance, Ray Dean Rust," with "deductible" misspelled. 


6) Isn't it a fact, as vou indicated, that you filed only 


one claim for damaces to vour automobile with AAACON, and 


that was for the $103 and some odd cents? 

A As I stated in my letter, that this was mv $100 de- 
ductible, yes. I was under the impression from Mr. Maxwell 
all the time that mv comsenv and he throuch subrogation would 


handle the rest of it. 


0 As far as vou were concerned, the carrier paid vou $100 


of the $193 and vou accerte trat and-cashed-the-check? 


a a 
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1 A I accepted that as mv $100 deductible, yes. 
2); 0 You were aware that the carrier was going to settle any 
3 other claim by your insurance company or anv other person 

4 that might result from this separately? 


EYAMINER REILLY: I think you have used a not very good 


6 | choice of language. He isn't aware they are going to settle 


anything. 
i 
1 


advise vou trat the monevs that your . 


rrance companv had aid vou would be worked out with your 
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rocated to vour interest? 
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‘on, as I said earlier, that 


50 | A I had been given tre POSS 
2S |} AAACCN would bandle ali tne rest of the circumstances, which 
\ 
Zi) as f #nis tine hac not teen exaceiy the case. There has 
{ 


earler 


and. as I also mentioned 


been much miscommur.ication anc, a 


was a summary judgment recently in North 


Carolina for AAACON to be removed from the case. 


in revresentinr--having 


Also the nonreply to mv lawver 


0 Let's separate the damare to vour automobile to a aues-~ 


20 


tion of liability to 4 third person. 
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MR. BROWNING: I object unless there is some basis for 


the auestion. 


EXAMINER REILLY: Do you know if there has been any 


a a % 


settlement between AAACON and the insurance company with 
respect to the damare to the automobile itself and no per- 


sonal injury problem? 


The latest information that I know, there 


0 No vou know whether vour insurance company filed a.claim 


igatior that vou are talking 


: i a fect that trat relates to a so-called third 


partv liability, thet is. the peovle who were injured in 


anotner venicle when vour car was in an accicgent with that 


other vehicle? That's the litigation that you know about, 


isn't that 50? 


MR. BROWNING: Mr. Examiner, I think that is an unfair 


> 


question. He knows wrat the documents show and what he has 


already testified cencerning it. 


FXAMIMER REILLY: I think it is ratrer clear that these 


o 
eu) 


two documents, Exhibit 143, which is two documents, i 


personal injury claim, and tris is what he knows. 


Q With resrect te the docurent., Exhibdit 137s that is) the-- 


SsO_we- ion - 't-have-to—repeat 


what we sav each 
A 137 and 138 
10) Look at 137 


letter, which 


Se ee cae 
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my insurance carrier 
policy, and I 


You received , which is Exhibit 138, dated July 


sume, vou have read Exhibit 137 and 138, have 


was yvour right 


to drive a motor vehict«e in Nortr Caroli: suspended? 


MPR. BROWNING: -weminer, if he can ansver that oves- 


———— al 
8 een ements ew newe sone 
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: tion, I don't know that, if he can, really. 


“ EXAMINER REILLY: I don't know what it adds to the re- 
3 cord, anyhow. It seems to me this is fundamentally academic. 
4 MR. KIEL: The witness said that his license to operate 
6 a motor vehicle in North Carolina was suspended as a result 


‘ 


of this situation, and I submit that. the Exhibit 137 clearly 


indicates that the effective date of suspension would be July 


15th. 


EXAMINER REILLY: You know, Mr. Kiel, as I read this, 


ae 


poing to be sus- 


T believe. “r. Exeminer, that the testimony 


risht to drive 


Nerth Carolina. 


sir, it does not. 


No, 
As long as counsel agrees that that was not 


said and wasn't intended to be said, I have nothing further 


wi 


12 to go into as far as that point is concerned. 


MR, BROWNING: I agree that the record says what it says. 


I don't believe the record savs that. 


if . - 34 a.% am wan ~-e8om 
ee oe eo wea ee Md 


t 
we eesee yg 


in the past, it is clear that the license was not suspended, 


st because of the communication. 


tee 


but the threat did 


C Sir, with respect to “xbibits 139 and 149, in Exhibit-- 
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MR. BROWNING: Just a minute. 


Q -~-with respect to Exhibit 139, in a line entitled, 


"Transfer Fee," there is a sum of $15.45. Do you see that? 


A Yes, "1 do: 

@) If you add up the figures on Exhibit 140, that comes 
out to: 515.45. 

A Yes. 

0 Didn't you understand that the $15.45 was for the item 


shown on 


Ive) tO 


eretons 


“were reimbursed by your insurance 

company for this? 
A Yes. 
Q You personally didn't make the claim against AAACON for 
the $15.45? 

No, 2 didn't. 

With respectto the $15.45, my notes, at least, s 

was a bill that was siven to you by the driver driving 

car. that it included chancec Fan cacniina 


Yes. 


Would vou look ; Ex ; Le cua eta: 


on Exhibit Luc 
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No; they are all tire repairs and labor on gasoline cardq. 


Bi a And that was where your error was? 


MR. BPOWNING: He didn't make an error, Mr. Examiner. 
We were talking about credit cards. 


EXAMINER REILLY: We all know what the record says. 


There was $15.45. The supporting document shows clearly what 
; 
it is. There is no rasoline in there. 


Q Sir, would you refer to Exhibit 141? You have a better 


copy. It is the tlells & Seals bill for $7. Vine is not com- 


e 


pletely lesible, and I would like to get some detail about 


the work order. 


What is actually written in the body oF 


What area do you want? Can you show me that? 


The center par =. ‘“oulc vou-- 


A ia es tImy, SF nee Sn UN ie? cecyie aemg oF 
A Ibi Sauicie: © Vonns ier £ Ss Sr Sew Ge a= 


SOUL -Ganiwrrte, Sevout.  Yesi? 


Go slowly 


"_..Major Paul Lackev. 


L-a-c-k-e-v? 


Q 


A ‘L-a-c-k-e-y, yes. And I believe it's ACA Transporters. 


And tnen there is a date, 6/25/79, and in-the labor cost 


over there there is the $7. 
Q So that I mav ne clear, was this the repair charges to 


cet vour car readv to he transvorted the rest of the wav from 


North Carolina to “ov Jersev? 


As I said in -° t-itironv, I doen't knew what this was. 


. A s 


Lackey rave it tors. T was never bhilled-by him for the $7. 
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I don't know what the $7 is associated with. He just gave 
this to me when he turned over the other evidence, the other 
bills to me. 
Q I have a recollection of some indication that there was 
charge of $100 or $200 to set the car ready for traveling. 
For repair so it could be drivable. 
This is not the charrfe? 
Obviouslv, it isn't. 


Did you pay that? 


mt ite cet (treucar 
A 
8) Just to get the fender awa from the tire so it can be 
driven and steered? 

the frame was bent, and I do know that in 

the operation of straightening the frame that they use a 
Welding torch on it. As a matter of fact, when it was re- 
paired in New Jersev, the cuy groaned when he saw what they 
did to'the car to fet it up here. So it was more extensive 
repair. hin} also worked on the radiator, from the 
looks_o : when it arrived, and I do know that the 


costs were more the. 


) Did vou at anv ti make known to AAACON the information 


APPL 


1285 


that you had developed with respect to the first driver that 


they used to transport your car as far as North Carolina, 
who was involved in the accident? 


A What are you referring to explicitlv? 


Q The record of some of his convictions and charges. 


A hat was entirely new information that my lawver had 


found out in North Carolina, which he then gave to me as part 


of our information. 
0 The first information is what you got from the F.8.1.? 


i 
1 . 
ie I had been informed he was one of the rerular drivers 


tnerefore, ne @id not need to be cnecked out. 


for another authorize? csrrier, Avto Driveawav Company? 


15 A No. The inforzration I testified to was that Sally said 


that, "Mr. Beck is one of our regular drivers and, therefore, | 


we don't have to carefully check out his credentials." 
EXAMINER REILLY: That is three times it is in the re- 
cord, and preciselv the same way, Mr. Kiel. 
MR. JOHNSON: Yav counsel make a statement at this point 


Mr. Examiner? 


FNAMTNFR RFTITV: Vec. 


MR. JOHNSON: It is more in the nature of incuiry. I 


didn't hear anv ref?rence mace by this witness to Auto Drive- 


awav Company in his direct testironv, and I was rere for all 


appar ox §/C | 


= ‘ L inrepineeiiotencerancnennt ee we 


x ————————— SS ee 


Of st. 


As long as it is expressly understood that these ques~ 


tions that Mr. Kiel is propounding to the witness are Mr. 


Kiel's idea of what may have transpired, I have no objections 


> 


But, otherwise, I do have an objection. 


FYAMINER BREILLLY: I do not think that the witness knows 


anvthing about Auto Driveawav, and the only reason it came 


into the record $s that it appears on some of these documents 


that have already been introduced. Sometimes trere a5 Auto 


and sometimes there ts Driveawayv THe. . ana tre wit- 


Driveavayv 


ness sraten he doesn Thane! nnvthing about uit 

“uo. JOHNSON Aften, io. Meer = finisred, and before the 
witness leaves tre stand, Bay T) sesce) a statement? 

EXAMINER REILLY: Yes. 


MP (KEEL Let ne record snow eat) | E nave in mv client's 


file, Hr. Examiner, an affidavit of Mr. Pata of wilee Drive- 


avav, filed in he court proceedinp in this matter, and it 


was based upon that information as well as what was in Exhibi 


143, and the accidert report. that prompted me to use that 


name specifically. + Sust didn't nick it out of the air. 


EXAMINER REILLY: At thie oeint in tre Fae» we are not 


what tir, Gola haS GONG Vi wee vere 


Wi NM) os interested in what Gane 


davits he signed. 


| verv much intereste? in 
\ 
\ 
we. MTEL: Excert, tim Tete Coe Ye 


of the practices and 
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of the test is as to what is reasonableness and what other 
people do under similar circumstances. 

EXAMINER REILLY: Since the witness doesn't know, there 
is no testing area, Mr. Kiel. 
0 (By Mr. Kiel) Exhibit 147 is an affidavit, Mr. Rust, 
which has vour name at the bottom of ie) It refers to an 


f 


attachment which is a letter yhich is referred to in the next 


to last paragravdh on the first pace as something being marked 


nenihie Ac . Lton't Pave 2¢. on ey Cory: Do you have a .copy 
of it on vours? 
Let me see what vou are referring to. Which section is 
this? 
next to th2 lest paragrap? on the first page. 
BROWNING: Wo, there 3 copy of it here, unless 


copy of it that is attached to his own personal copy 


: EXAMINER REILLY: I think it is the next to iast para- 


graph on the first 
MR. KIEL: On the first pase. 
"That shortly thereafter, he received a letter identical 
to that hereto attached marked Exhibit A." 
A The implicaticn is that received in the mail 
three things tnrat + stated, +: 
and the quner's<-what is it--freicht bill, and the other 
Shore are the narts of the letter. 


There is no Exnibit A. however, attached to 147? 


eee 


A No, there is no Exhibit A. 


there is a reference to Exhibit B. 


2 Q On the last page 
& Will you apree with me also that there is noneattached to any 
4 of the documents that you sponsor here? 
é 6 | A The Consumer Affairs Exhibit B. No, it is not attached. 
Gg ae What information do you have with respect to a hearing 
yji being neld by the Department of Consumer Affairs in New York 


(D 
nt 
~ 


were shaving the seéene 


o It says what it saves | 


{ ts Te : 
| MRe KEEL: Esai 
4 


adine from the document. Would the 


ed 
ral] 
3 
i 
ite) 


on the document. 


witness fo on? 


16 Q You heard something on the CES radio? 


17 A Yes, that the New York City, it should have been, if thi 


18 was State on here, Consumer Affairs was interested in tne cas@q. 
H e 

19 || The details are in their news release. I heard this, was 

£0 eurious about what was going on since I had been involved in 


this, and this case was coming up in North Carolina and I re- 


The news release Was Sent to 


quested further information. 


me. 
the 


Q Had you believed when you made this affidavit that 


S 


Arfairs was holding some.-hind-oF-1ear- 


Department of Consuter a: 


— 


eS 


- » 6» = 6 


2 es 


ee ee 


Sr red le 


ings, and is that why you said that in your affidavit? 

A They were interested in the case. 

0 You said thev were going to hold hearings, the hearings 
being held by the Department of Consumer Affairs. 

A The information in there is basically information that 
was in the news release 

Q Didn't you give this as an exhibit, 147, as an affidavit 
in which vou said that vou nad obtained information that the 
Department of Consumer Afiai 6. Joldinp a hearing? 


A Tt save that) in dane obtained information 


regarding hearinzs 
By the Departm:: oT /Coneune s 
I heard inform 
Did you unders*:2nd that trey vere holding hearings? 
Not at that tine, no. 
Q But you put it in an affidavit, that that's wnat you 
understood? 
Regarding the nearings? 


Being held by <he Department of Consumer Affairs? 


Okay, technically that's true. 


Was that the implication of the press release in the 


brodiiuae eo te 
MR. SARSHIK: <tiection. That is going clearly beyond 


ea i! 
t ar 


Ae 
we 


the scope of the ex 
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rules, as I understand them, were that one 


ro) 


hearing. The 


attorney would put on 4 witness and that he would object to 


the cross examination if there was such objection. 


— 


EXAMINER REILLY: He can object as far as his interest 


is concerned in this proceeding. lle is representing the 


Consumer Affairs of the City of New York. 


o a & & N 


Nepartment of 


is objection. 


Re Te en a 


| 

7 However, I 2! 
i 2 - . 

S| WR, KIEL: Would tre reporter vive us the auestion, 
i 
i 

©|; please? 
ti 
, 

29 | EXAMINE? REILL”’ + ehtae.fe, Kaeds to shorten it up, 
{| 

a3ij I don't know what vou ee + t> cet at, frankly, but he 
ij 

oii has there with bim--aes ¢ vncavrtord it, he has the press re- 


lease. 


Dias 


‘ne to contradict what (Us 


EXAMINER REILLY: Are vou trvi 


jn the press release? 


17 we. KiFis  Lvem only trvine to find out what information 


wricn him to give an affidavit in 


this witness had wric caused 


court proceedings thich is vartially-- 


I think we have cleared that up. 


confusion in the witness’ mind. Wnat 


HN 
: 
t 
| 
{ 
20 || EXAMINER REILLY: 
| think there was sone 
‘ 


22 he wrote in the affidavit is perfectly clear. 


Q (Ry Mr. Kiel) Nid vou make available to the Bureau OL 


b> 
a 


rnforcerent a cepy or the checx in pavment of vour claim 


~» 
hay 


when thev intervieved vou? 


a) 
ul 
> 
Ay, 
ae, 
= 
Pas 
ma } 
x 


| 
| 
i 
a| A You mean the $140? 
\ 


The $100 check. 


A I showed it to them, 


Did they ask to copv it? 


A It was uncopyable in the form that I had because 


= 


6|| a copy itself and it doesn't come off. 


earinr here under subpoena? 


Are vou app 


Yas... (am. 


When were you subpoenaed? 


irrelevant 


EXAMINER REILL'’: I am goinr to let him answer a, Se PRA abe 


A Let me find th: subpoena. It is dated March lst, 1972. 


You were servei on or about “March the lst? 


I received this, ves. 


MR. BROWNING: That is the first time I was aware that 


the-- 


EXAMINER REILLY: This is sand against the tide, Mr. 


Browning, and I don't know why you brourht it up, and I over- 


’ 


ruled vour objectien sitply in tre area of time. .I thought 


I was going to save some time. 


0 Did vou see the atfidavit of your attorney, Harry Dumont 


js Exhibit lei. wien be indicated in the second para- 


which 


the first pace that Mr. Seek--hadcheen peleaset tra 


, 


api N he 


ae 


graph on 


ae a 
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the County Jail in North Carolina in order to go to Miami for 
personal reasons and he didn't return? 

A Mr. Dument sent me the information, yes, and I did read 
that. 

Q Do you feel that the Sheriff having this 

custody could also have investigated further, the way you 
said AAACON coul fe. to find out what kind of a person 
was involved here? 


vp, BPOWNING: submit that is irrelevant and immaterial. 


senna 
gn 


carting far afield. 


a 


anvwa 


trer aguestions of this witness. 


VAMINATION 


| 
| 
| 


0 (By Mr. Browning) “r. Rust, did vou call me in connec- 
tion with your experience with AAACON at any time? 
Yes, I did. 


When was that. do you recall it? 


— 


eee eee On armenapeapenal 


A Shortly after I heard the news release. I think it was 
the same dav, in fact, that I heard it. 

a) Incidentallv. concerninre that news release that you have 
testified about on cross examination, do vou have a copy of 
it there? 


A Yes. I do have a COopv. 


ES 


MP. BPOWMING: ‘e can just rark this for -identificatian | 


o 


ADORE | 
i APE tl «4 


an seaman ae. 
ee — 
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at this point, a two-page document which is the news release 


about which the witness has testified. 


EXAMINER REILLY: Marked for identification as Exhibit 


(Exhibit 149 was marked for 
identification. ) 


@) I hand you what has been marked for identification as 
Exnibit 14° and ask you to state whether or not that is a 


true and accurate copv of the copv that you have in vour pos- 


it appears to 
is whit vou were referrine to in vour affidavit-- 
leading question. 
at vour afcidavit, sir, 
What were vou referring to in vour affidavit as Exhibit B? 
That is the information that I was referring to. 
That 
Yes, the press 
Which has been id d as Exhibit No. 149, right? 


Yes. 


9) This letter that vou referred to as Exhibit A to the 


same affidavit, is it the letter that vou received from your 


friend? 


we: MTEL: ‘Obtection. “es Veaminer, |: is ae eoed as 


a onl 


eon atl 


a nt anne 
telline the witness the answer. Y submit—that-is-improrer | 


: N y my 


~~ 


exami 


Q 


A 


which 


Q 


would 


4 
deweade 


nation. 


What were you referrinr to there, sir? 
I was referring to the AAACON Auto Transport brochure, 


is the letter. 


And that's DNAs: 


A. and the other is 
About thet check that vou received from 
YoU Glie ALT out, 


Yes, 


Can vou read 


NO, 2 Can't. 


How do vou know tha ame from AAACON? 


Well, the. bas inforration for that is their stamp on 


They have a stamp on back? 


\ 


There is’ a stat> on the tack which savs, 


Claimea <"and Ts mS he oy and 


+ 


tT wrote ing "fer ohl? covuctt 2 aut surance,” On this 


VO Par yi : 
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arene pine ese seseeenrasssssa 


o ©o 7% eo &® @ 


a eee 


we 
oS 
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tae 
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Q You stated on cross examination that AAACON was trying 
to get out of the North Carolina action. Do you have any- 
thing in your possession-- = 
MR. KIEL: There is no such testimony. I object. 
EXAMINER REILLY: There is. You filed a document in 
the court asking that you be released from the case. 


vs 


Co ahead ciete Prownine. I am poing to let him ask 1e 
’ So 

question. 

i 


May the objection for the record? 


ubstantial difference in the 


lancuage used by Mr. Brovnine end the legal procedures follow 


EXAVTUER + 7 knot that, Mei Kiel, 2 have Deen @ 
lasver for thirty-seven vears. Once in awhile I understand 
the difference between legal terminolory and lay terminoloepv. 
0 Do you have anything in your possession from your attorne 
that would indicate that AAACON was, in your words, trying to 


eet out of 


AL. Yes, I have this affidavit that was written by Mr. Ralph 
Zola, sworn to by Ralpn Jd. Zola. 

MR, RPOWNTING: To wanld like to have it marked for identi 
fication, Mr. Examiner, a tro-page docurent beinp the affi- 
davit of Ralph Uv. cols 


EXAMINER REILLY: ‘‘arked for identification as Exhibit 


meyers noms oe 
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150. 


(Exhibit 150 was marked for 
identification. ) 


WR. KIEL? 2 iebject to oe method of conducting an 
examination. This is properly direct examination and it was 
not put in in direct examination. I submit it is beyond the 
scope of cross examination and it is improper redirect. 

MP, BROUIING: He opened the door. He mentioned it and 


we got into it, so-- 


e. 


EVAMTMES PEILLY>: I a@eree. The exhibit is marked, and 


vou mev cuestion on the document if vou desire. 


() Me, Pust, will vou leok, please, at. what has been marke} 
for adentificetion 28 Terie Yo, 150. 2 ask vou to: state 


whether or not that is a true and eccurate copy of the copy 
of the affidavit of Palpn Zola that you received from your 
attorney, Mr. Dumont, in connection with the lawsuit in North 


Carolina. 


A Yes, it is. 
Q Do vou have anvthing else in vour possession in regard 


to that action of AAACON? 

A He sent me . conv from them and the freight bill, an 
order form and the bill of ladinr. a conv of the bill of 
lading. So, rather chan two nieces of paper, I have four, 


but they have alread’ been introcuced as evidence. at least 


my copies have been introdcuced as evidence. SUM pen cen Lua ine 
e | ae -- + - on ne ee 
te Get c Ne 
Nt 4 ee e 
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| 


1 MR. BROWNING: Those are all the questions I have. 
2 RECROSS EXAMINATION 
3 Q (By Mr. Kiel) Would you look at Exhibit 150 and show me 


4}} any word in that exhibit which reflects a statement to the 


effect that AAACON requests to be relieved of legal responsi- 


bility, from Exhibit 150? 


MR. BROWNI 


NG: Mr. Examiner, it says what it says, I 


and thet 


submit , an improper question. 


Examiner, I agree, and that is the noint © 


I am making. ‘We are not beings prosecuted by Mr. Browning. 


We are being prosecuted by ''r. Browning. We are being per- 


“zine what terrible things 
we are. going to Linc in this paper, and I. think, if you should 


read this record,.-- 


EXAMINER REILLY: Wait a minute. Are you denying the 


ef this? 


authenticity 


18 MR. KIEL: No, what counsel said, that's what I am ob- . 


19!) jecting to. This was introduced as a paper which would show 


that AAACON was trying to be certain responsibili| 


absolved of 


ties in certain litifation, and this was the paper that was 


ARUN FEN Che Se 


minute. 


EXAMINER REILLY: Wait a 


Did AAASCON attempt to 


proceeding, and wes this 


from this 


have themselves removed 


an affidavit in support of whatever vour _pleaci ngzowasI= | 


MR. KIEL: I don't know, Mr. Examiner. 
EXAMINER PEILLY: Then why are you making these wild 
statements? 


MP. KIEL: Because this was the paper that Mr. Browning 


a 


offered and had marked to show that this was an affidavit bv 


ve 


’n, Zola which indicates that they were attempting to be--to 


oO 


receive a summary judgment in their favor in this proceedinr 


certainly, whether or not-- 


- 


| 
i 
| 
{ 
} 
' 
i 
j 


EXAMINER SETLIY:. 2. don 
secution made and then when you a question you don't 


know the answer to the proper auestion. 


Q (By Mr. Kiel) Mr. Witness, cdo vou have information with 
respect to the autrencityv of the data contained in Exhibit 
149? 


A This was just a new eleas h was sent to me. 


Q You don't know wrether what is in here is true or not, 
do you? 
I have no hars datz on it. 


MP. KIEL: . l Rave nothine turther of this witness. 


os 
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MR. BROWNING: I would like to ask one or two additional 
questions in connection with this lawsuit in North Carolina, 
if I am permitted. 

EXAMINER REILLY: Wait a minute, Mr. Browning. Before 
you fo ahead, do you have a copy of the pleading that was 
filed? | 

MR, BROWNING: That is what 1 am petting at. 1 think 
mavbe the witness coes have, and I think he has some com- 
munication from his attorney. hat is one of the reasons us 


d anotrer auesticn tre: yririnally and he dian't, 1 think, 


WITHESS:  o} i : :estion? 

0 (By Mr. wnir.! vou nave any communication from you 
attorney? 
A I have several. 
Q Concerning AAACON'S action in the North Carolina suit? 

MR. KIEL: 1£ Your Pouer, please, I am going to object. 

ER REILL’: No, vou are not. You may object. 
Mav I please have mv opjection: ft object in 

this record to the description of litieation which is in court 


and where parties are attempting to preserve tneir Pignts das 


they see them, and treir counsel and attornevs are trving to 


do the same. 


There should fe no implications _drawn_from_any lesal—a pal 


———— 
[ cceeacanteeicie acer NT | 
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in a lawsuit, at least by this Commission. They should not 
attempt and they never have attempted to judge the wisdom, 
the lack of wisdom, the propriety of a legal determination. 


I can see no reasor? to fill this record with legal steps 


and documents-- 
EXAMINER REILLY: We are not filling the record with anv 
We are simply trying to determine if a pleading 


Carolina Courts to have AAACON reroved! 


This has | 
f 
{ 
{ 


wver dated 
Maver 9th to hrs 
copy direct ly 
at Of hoteles. Se .oread pare of. oe. 

WR ORIEL: T object. Me. Eeaninen, 

EXAMINER REILLY: IF it relates to the filings of the 
pleading, you mav vead it, Mr. Witness. 

bet Mp. Kiel see it. Give Mr. Kiel a copy of it. 

Dr mark it for identification. 


for identification as Exhibit 


(Fvhihi+ 161 was marked for 
identification. ) 


ESASTNER PEILLY: «6Thore is ne pending question, “Since 


the Gocument stcet- 3 -Gon rarted Tor identification. there. 


et Snr somaer Somme apnea 


no need fon him to .read from the letter. 
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MR, BROWNING: I was going to ask the witness if that is 
a true copy of what hehas in his possession, Mr. Examiner. 
That is mv last auestion. 

EXAMINER REILLY: Is that a true copy? 

THE WITNESS: Did you give me a copy? 

EXAMINER REILLY: Yes. 

THE WITNESS: Yes, it is true to the point where Dumont 
did not sipn mine. He did not sifrn my copy. 
@) Do voubave anv other communication from Dumont in con- 
nection with that levsuit as to-AACON'S actions? Is ere 
anvthing else that vou pave in your possession, either a 
telephone cail or letter: 
f The last inforration that I heve on it vas that it was 
stilt sending, and: this is all) thay 1 know at this time’. 


MR. BROWNING:  That-dse ail 2D haves (>. Hearing Examiner. 


Q (Ryu Me. Kiel). Pr. Witness, did vou have any information 
as to the basis for the allered motion for mary judgment? 

A You mean from sshence it came? 

Q No. Why? What was the basis for it? 

A I don't know. I only heard this motion was made. 

Q Do vou know it «as made bv attorney who represented the 


insurance company of AAACON? 


A No. Other than this information in this letter--I mean, 
I know from this letter and fron information my lawver com- 


munieated to me. Fersonal khnowledr@®, NOs one _-—___——— 
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Q The person you call your lawyer started off initially 
as your insurance company's btcornes? 
A Obviously. I ama defendant and somebody has to take me 

Wouldn't it be reasonable for you to assume that if your 
insurance company retained an attorney insofar as their in- 
terest was concerned. 

MR, BROWNING: Objection. 
PEILLY: I am sure the.witness doesn't know the} 


imnort of the cuestion. I am going to sustain the objection.?: 


T have notrine else. 


mav be excused. 
ieejon lof Expibits Lez 
throurn 


Ra eee 


EXAMINER REILLY: Go ahead. 
Witn respect to Exhibit 133, I object to its 
admission. It is not material or relevant in this proceeding 


EXAMINER REILL’: Wait a minute, wait a minute, wait a 


minute. 


MR. BROWNING: 


EXAMINER REILLY’: Somethine is wrong¢ with the numbering 


here.) (That 167 0 (297 133 te vour brochure. hoo DT am Sorry 


. a 


it was sent to Mr. Car! The witness testifies that itp 


——— 
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Similar to the document that he received and he only testi- 
fied as to portions of it. Those portions he testified to 
are still contained in this, and I am going to receive 133. 
MR. KIEL: With respect to Exhibit 147, I object to its 
receipt inasmuch as it is incomplete. 
MR. BROWNING: Mr. Examiner, that was explained by the 
witness, whv it was incomplete. 


is enough explanation in the 


affidavit of Mr. 


ate Mp.) Sust) is 


iner, that came to me in the 
Movtr Carolina: 


roing to receive 146. 
I edject, Mr. Examiner, to Exhibit 199, which 
is the news release. 


EXAMINER REILL?: Since vou forced this into the record, 


i am going to receive: it. That is not the oniv reason. It 


is an exhibit that sould be received, in any event. 


MRE KEEL: 4 nex M Examiner: ‘to Exhabit,150 


MR. BROWNING: <“-7at: “is is a matter trat came to Mr. 


Rust 's attention thie: > Pas attorney in :connection with a 


Vavsuit in) North Carolin 
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EXAMINER REILLY: I am going to receive 150. 


. 


} MR. KIEL: I object to Exhibit 151. 


EXAMINER REILLY: Exhibit 151 is received. 


2 
$ 
& 


5 exhibits? 


MP. BROWNING: Mr. Examiner, have vou received all the 


%) 


EXAMINER REILLY: Not yet. I am waiting for him to 


ite] 


i 
j 
1 
i 
7 FIHSh. 
? 
{ 
| 
| 


12 eee (ROVE eS an Sea 20 pea! 
{ 
oo me zi ae : 
13 | IT wouls like to call araotnox Witness, Mr. Tomany. 
y 
1G | Pan ae Rely irae ~..S Witness has been-pre- 


viously sworn. He is still under oath. 

MR. KIEL: May the record shcw I object to the further 
17 jj testimony of this witness, who is called and who the Examiner 
has excused. 


EAAMINER RELLLY:, 2 Gan’? make envy ruling on that until 


Uh ddl ndth VTS Se AMM 
Suey eh DOCALY 


19 
20 |} I find where the testimony is voing to proceed. 


24 


SA OR ed Wu Gerla yee een) ee DIE TLOUS AY auiyv sworn, 
) 
| 
' 


testified further as fcllots: 


! 
per >) PVE SRT Kes 
24 |i MD, Ppa 


mC? I Osink tor the purpeses of the vecord. 


{ aN eae eee) 


“ry. Examiner, I can develan a basiecevizendce-whten Fe || 
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qualify the witness to testify. 
FURTHER REDIRECT EXAMINATION 
Q (By Mr. Browning) Are you employed by the Interstate 
Commerce Commission? 
A 
Q In what capacitv? 


A District supervisor. 


Penny 
Soon nuh tao chon o-ninm eee 


Q Where are you employed bv the Interstate Commerce Com- 


mission? 


Cut of 


A tee 


Are vou 


= 
& 


| 
1 
‘| 
| 


Westchester Countics. 


2) 


@) Ts AAACON a co:smon cé i wonich is domiciled in vour 


e 
© 


territorv? 


poe 
= 


A “Ves, $3 


& 


Q Were vou recertly riven an assienment in regard to the 
actions which were commenced by AAACON in the Manhattan Count 


Court of New York? 


is brour.t dovn to a date 
that involved mittor: t: 1% occurrea subsecuent to bis prior 


testimony. 
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EYAMINEP REILLY: There is still nothing in the record 
that I can rule on. I don't know what vou are talking about. 
You areqdjecting to nothing yet. He hasn't answered and I 
con't know what this is all about. 
I am objecting to the form of the ouestion, 
then, with respect to the peneral nature of it, as it might 
have pained be- 
he testified previously and was excused from testifving 


as compared with informatio hat ne mav have gained | 


| 
| 
| 
| 
| 
| 
| 
| 


asked to 2xamine « 1 dockets on file in the 
Supreme Court, Manhe Cour New York, 


0 Did vou? 


0 How manv docket; did you examine and for what period of 
time? 
A For the vear 1971, I examined about 16 to 17 dockets, 
were which had no papers. in them. 
vid VOU Geic 
AAACOMN in connection vith those dockets? 
iw AAACON orderine the stav- 


Snstituted arainst AAACON 


— 


in another state or outside of the City of New York. 


MP. KIEL: I move to strike. Again I repeat the ob- 


jection with respect to this information. There is no reason 


why this information, if it was desired, shouldn't have been 
put in when the witness was called to testifv. 

EXAMINER REILLY: Are you finished? 

MP, BROWNING: . Examiner, all he is here to testify 
to is the fact that he examined certain documents over at the 
Manhattan County Court, and we will cet the documents that he 

arined and the nature of t: aortic: hat was aken by AAACO} 
matter of 


doc mre Wirsceatitn each of the docket) num- 


nsver the auestion. 
QO Do vou have a list of the dockets with vou that you ex- 
amined and will you sive them to us, please, bv number? 
A Yes, sir. I exemined onlv the dockets for 1971, which 
were available by the County Clerk's office. 


713, TONO, 2395, 2396, 2558, 


661), 5297, 7202, 8399, 83/74-- 
MR. KIEL: What was the next one after 7292, please? 


THE WITNESS: Arter 7202, 2% snould be 8399. 8374. 


DOGS0 4s 2el7 Ry Ao" LESO2, T3968, F978, 2IS76. 


No rou Know what (the basi for these lawsuits by AAACON 


MR. KIEL: Objection. 


‘In each of the cases? 


KIEL: Objection. The record would speak for itself} 


asn't been qualified. 
BROWIING: He examined the dockets, the papers. 
EYAVINEPR PEILLY: The witness mav answer the question. 


» 


‘s for the action by AAAC 


beet er eee Ra aie ek eae ita cael ce ; 

ese vere orders or 3et s by AAACON staving persons 
Bods ad teal, ate os eee eee oe ee ere + mu 

or commanie ro in : i4 foreirn states from con- 


tinuine trat suit in accorian > he the bill of lading 


to arbitration in New 


tn, Tomanv, are vou aware of anv recent attempt by AAACOE 


oeeamemeany wn usanaraene 
aa ms 


to revise its tariff? 


ence scat me ica AEE: 
Eeenmennetsienecanarsy—setiaen eatin wee aner avatars 


yassed over my desk, 
addressed to Mr. Irving 
as president of AAACON, and tI letter rejected a tariff 


AAACON had fila: ith the Commission. 


& 


© is] ~ 
~ oO © 
= eo 


+. : k -o have marked 


“9 
wa 


heinr the letter 


the attachrents to t: nich the. witness-pes 


ci 


Si 
sf 


fa] 


referred. 

MR. KIEL: Mr. Examiner, I move to strike that testimony 
as it relates to matters which occurred prior to the last 
testimony of this ss, and, at that time if it was intend- 

>alt with, it should have been done 
then and not 


nH ' ’ 
MR. BROVWNTI 


ee 
- vio 


my case is my business. 


TvArMTVL 
ere aoe ee Opa 


Varxed 


IT hand vou what ras boen marke: for ident 
ExHibit \LS2 and ask *'ou state whether or not 


and accurate copy of the document vou received and now 


le with the Interstate Commerce Commission here in 


a letter with attachments written 


section of ffs, Interstate 


not an attempt by AAACON to file with the Com- 
bill of ladinz whickr thev are currently using 
in connection with driveavayv? 


WR. KIEL: Mav I have that auestion repeated? 


MR. BPCWNTNGC: will restate the-question..__I.will with 
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draw the question and I have no further questions of this 


g3 


witness, Mr. Examiner. 
& PECROSS EXAMINATION 


4} 0 (Ry Mr, Kiel) Mr. Tomany, when did you examine these 


A March 9th, believe. 


-3 


0 197202 


10 Did vou do it at counsel's recuest? 


he WO PV SUPE TOY 


i various dockets which numbers you read into the record? 
{ 

i 

i 

' 

' 

{ 


in these dockets? 


0 What did vou examine in the docket? 


To each docket there is attached a synopsis, and I read 


25 1} Q And the synopsis said a petition had been filed by 


AAACON? 


2p LA Yes, Sir. 


Did you read and see what the petition said orwhat were 


€2}] the bases for the petition? 


On some of them. I dia, ves. 


Which ones did vou read, Which cases: 


don't remember. 


T 
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Did you read the disposition of the petitions in. the 
synopsis? 
A Most of them were granted. Some were withdrawn. Some 
were granted upon default. 
6) Do vou know which ones were granted? 

No, 5ir. 

Now, sir, when did vou receive Exhibit 1527? 

Tt was received in the New York office on June 23rd, 
1971, so I got it a day or two later. 
Q You knew about this cormunication when vou testified 
last time? 


irrelevant and im- 


Se oa re 


‘4 
' 
{ 
| 
? 
{ 
H 


eed 


Did vou read the fourth paragraph with respect to the 


reference to arbitration and the use of arbitration being, 
n the writer's opinion, contrary to the carrier's oblise- 
tions? 

A Yes, sir. 

Q Did vou read the decision of the Interstate Commerce 
Commission at 340-ICC 516, where the Commission sevs, and I 


quote, "We should ma-e it known nere, however, that we forese 


no insurmountable barriers to arbitration being employed in 


ert 


ae aa 
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those situations in which shippers and carriers mutually 
apree prior to the institution of a transportation service 
to utilize this device to resolve loss and damage claims 
disputes copnizable under Section 201) of the Act or cor= 
responding, sections of Parts 2 or 4 thereof. 


"Tt is our view that when claims are not voluntarily 


by carriers, the use of arbitration bv the parties rather 


court of law, is not proscribed, by any 
portion of the Interstate Commerce Commis 


vou read that? 


bo vow lhavel any fon whether the comments of Nr. 
‘Carthy contained 
of the Commission, that + Hert would be 
to the substance of law 
MR. BROWNING: Mr. mi mi is an inm- 
proper cuestion. This witness couldn't possibly answer that 
is taken cut of context Sa that Mr. Kiel said, 


"Where the shipper end the carrier mutually apree,” and that 


certainly isn't true in all cases that we have heard so far. 
The witnesses didn't knov wrat thev arreed to. Sioa 
Suomen. (2) Ls Ol peek ee Ca heats 
I think counsel's characterization of what 
people knew or what they didn't know, what thev apnreed) to. do 


or wrat thev didn’t arree is a questic 


1283 
MR. BROWNING: Most of them didn't even look at them. 
That may be. The fact is, when you sign a 


paper, which is a contract, and you don't read it, there are 
certain legal implications that the courts draw from it and, 
I submit, that was an improper rebuttal to my question and 
counsel's objection. 

EXAMINER PEILLY: I don't think the witness is in any 


position to answer tne auestion, in any event. 


Tomany, 


snect to eacn of trese cocxets and ti conclusions that vou 


found: in 


notes over, pi 


MR, BROWNING: Let the record show I have offered the 


‘rp, Kiel just reauested to Mr. Kiel, please, Mr. 


x 


I am prepared, Mr. Examiner. Mav I approach 


the witness with the notes? I have some difficulty, I must 


im -s 
aAulite yg £OCUsalse, vue 


0 Would vou read tre 


and Cale “Ann Yocer, 2 


e4¥ |) 


oe ee ee 
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Yoder Barauch, order staying respondent from proeeeding in 


an action pending in the State of Michigan pursuant to Rule 
9509 CiP. LEP. wAtil arbitration in accordance with the terms 
of contract between the parties hereto is granted upon de- 
fault, settle order. 

Q Was that the summons that you read? Was that the 


opsis on the cover of the docket that vou have just referred 


there were certain other things 
ena things like that. 
is nothing on vour 


action if epy, was shown on the docket 


The order was §& 
Where do vou see that? 
Well, if 1 didn't put it down, I know it was. If 10 was 


I put withdrawn. 


9) I refer vou ( “Would you read the material that 
vou have down in vov.r notes? 


13-- 


P7962 Here, this inforration, 
AAACON Auto irensport avalnst Last bide sPahspontes 4 


Tne, | dated 3/3/72, Seetion 201) \aoes nor applv, State's 


" 


pecpandent, “Tariff. ‘ection 20c). force arbitration. 


What does that mean, arbitration _was granted by the « 


| 175 KG Sf y 6 | ol 
APPL DA ¥ + - 


3 & & 


Go oF CF 


pss 


Yes, sir. 


Q Mr. Tomanv, as far as you are concerned, do vou know of 


any impediment why parties agreeing to arbitration should not 


be reauired to arbitrate? 


A I believe most of the parties who disagree in this ar- 
bitration, disagree to arbitration in New York, New York when 
thev are out in Califoraia, Wisconsin or Minnesota. 
You don't think thev disarree to arbitration, just that 
disarsree to arbitration in tew York? 


“w personal opinion is thet they disarree to arbitration 


bear tre exnense of coming into 


Pe Te Wom 


A --to argue 
Q Do vou have arv information upon which vou base your 


conclusion that they have to come into New York to argue a 


claim in an arbitration claim? 


That thev have to come? 


. 


That thev have to come to New Yorx. 


Arbitration in New York, ew York. 
0 Arbitration in New York and coming to New York are two 


~- “ POR el 


GULP ee were st meel ~ 
Trey have to rire an attornev otherwise. 


C Haven't vou read Fhis cecision, i: (NeTOCO. where ) The 


4s desizvable be- 
Slimane. Des 


Commission recormnizes that the arnitration. 


ee 
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i 
i 
| 


cause the parties don't have to come anywhere, thev can sub- 


es 


mit it on documents and they don't have to hire attornevs and 


& & 


| the proceedines are handled procedurally? 
| EXAMINER REILLY: Mr. Kiel, vou have gone through that 


S|) and T have alreadv stated that this witness is in no position 


question. 


HR? KEEL: lasked him if he read a decision rerardine 


9 1') PROVING: You Can arcue that on -a brief. 


coins to 


releting 


Examiner? 


avestion, 


DV ALET AIT prT1ymv. cae 
iS wees A es i ELLs . Se aye a 


16 MR, JOHNSON: -Is that a recent decision? 


EXAMINER REL sent tell: It is three forty. 
MR, JOHNCON: Could I have a service date on that? 
MERLE Febraarv 24th, 1972 


MR. JOHNSON: Is that edministratively filed? 


MR: KIEL: Some of the rnrovisions becare effective today 


BR. COHUNSON S/T appreciate: vour ;concern. 


> ms ~ pnt Deid pd 
? im oO ~o co “_ 
SS So 
| 
$ 
\ 
4 
2 
b 
’ Ee 
5 r. 
.S 
« baal 


My Nib ot, ae & Ree Pees 


no 
> 


Si 
See 


arbitration? 
A Mr. Kiel, I believe I answered it before. 


Q I am sorrv, if you did I didn't hear you. Did vou read 


in inenan Sienamnnctenenneas 


witness mav be 


y I move to 


same reasons, and rruled vour objection. 


I receive 15? and I overrule ‘our obiection also to the 


prior testimony. 


(Exhibit 152 was received in 
evidence.) 


EXAMINER REILLY: We will take a ten minute recess. 


ar &y 


a 
I move tre admissicn 2 
EXAMINER REILEY: I assume you object to that for the 


Tre rearing will be in order. 
Heo RPOWNTIG : EMar re I have one more witness. 


wea eev are mrt tA 
EBXAPINER Recess 


MR, BPOQWNING: Mr. Trecartin. 


JOHN E. TRECARTIN 


called as a witness, having been first dulv sworn by the 


Examiner, testified as follows: 


DIRECT EXAMINATION 


s vour address 


p+e 


(ByoYr. Brownine) Mr. Trecartin, what 


2) 


attormne* 


Tevrese>: 


ith anv matters 


on benalf of your «lient ia wnica AAACCN w involved? 


1S A Yes. 
1S 0 What was that. sir? 
LY A We insured an automebile owned by a family known as 


Boldt-- 
MP. KIEL: Mr. Examiner, I would like at this point to 
note that. to the best of mv knowledre, there has been no 


prior notice to us in this docket with respect to a Boldt 


; 


e9 
a4 \ 


Mo. Rrounine subsecuontly notified me with respect to Kip aur 


+ 


SSS ee ee ro 
ae ao a OE Ne 


rip Puet as beine tee vitness be would call bere todav. 
iv) . 
| 
cy There is no netice with resnect to Rolct, and T am not 


ee ee cee eens 


- 


= 
~. 
O 
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prepared with respect to that, and I submit that we are en- 


titled to notice under the Administrative Procedure Act, and 


I ask that the witness be excused and be required to come 
back at some later date this week, perhaps, so that we can 


get cur files and papers and prepare ourselves. 
My, Examiner, I will sponsor as a counsel 
Exhibit my letter to Yr. Kiel of Februarv 25th, 1972, which 
referred to, and in the last pararraph of which I re- 
all ry letters all along, that if 
we received any add: 


have been already r:.isced: in this oo ‘coding, which this wit- 


! 


ness testincny wid. ve wal? erfev that ante evidence at 
do offer that’ letter at this 
San les agian i. 


~ ba eke . 


His testimony +13 la to arbitration, which is what 
we are talking about here this afternoon, and I submit that 
thev don't need any prior notice of this. 

This involves ratters that thev have been in litigation 
with. 

WR. KIEL: What I am saving, Mr. Examiner, is that we 
have had no opportunity properlv to prepare ourselves for 
this. All of the witnesses that have heen called have heen 
listed and have riven the particular cases with our bills of 


Vadine numbers so we can check), tre file. In order that’. may 


have an opportunity rronerlv to protect my client. E-shonld | 
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have an opportunity in advance to know that such a witness 


is going to he called and to have mv files and have a chance 


to study them. 


And, in fact, perhaps if we had even had the informa- 


a 


———! 


if we could rave gotten out of the build- 


a 


at least we could have rotten the file. 


at 


for) 


“| 


soing to nermit the witness 


© 


strike at tre conclusion 


for cross exanmina- 


he will be ex- 


on wrere we are nov. 
‘te were asked to represent the Unigard 


$4 a matter involving an insured of treirs 


resided in the State of 


. 


area and !} is a polfer, 
to a tournament in Florida, 

1e stoned one of the usual eentracts, bills of ladins, 
Nowever vou ws : fe tee a EBON retained AAACON, and 


thereafter AAACON too var. and before ‘t left the Los 


Angeles’ etty irre: rt 8 famaced, looted and abandoned. 


Cal: efi tute an. 
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1 action out there, and included in the claim at that time 
2 there was a subroration claim paid bv Unigard for the damage 


Roldt automobile approximately $1,200. 


to the 


instituted there, AAACON came into the 


suit was 


Once the 


ec 


‘ow York State Courts, and in a proceeding in the State Court 


167450 of 1969, first bv 1 service on Boldt 


ted an order to show cause for a contempt citation, 


ttine tre matter into arbitration under the clause of the 


4 4 - sy 
and it was su>- 


a Cav, 


ea seanentiv reduced to 2 ayjnr-asst “cytation of $1093 
} 4 rec i 2 SSS ITatTioOnN oO: ane 


“ @#ac r ry en wane ¢ ~ +4 + 
] $15.090 ‘rerthe of Judearent. 


TIO? 


Thereafter, th2v served ty mail on the Albany office of 


362 to force Unirard to with- 


rat 
9) 
t 


nNirard another orc2zr to s! 


Craw the action in california, contendines they had control of 


em into arbitration 


cs] 
rt 
fe 2 


16 |} the action in California, and to force 


before the American Arbitration Association on S5lst Street, 


3 


I believe, under the clause of the bill of lading and the 


contract. 
And I then undertook a series of defenses to these ac- 


tions, every turn of the scre'. We are back to court again. 


f 


My file is, as you can see, replete with motion arter motion, 


8 B 


eee eee ee eee ee eae 


and eventually the California action was reduced to 4udcrment 


of fraudulent inducement, punitive ind real 


on the grounds 


damaces, and I was ordered by the State Courts rere uncer the 


APES LACS > 


amine cs vont enenttiann AE 


 . 
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f 
' 


threat of contempt to withdraw the $1,200 subrogation claim 


in the California action, and while that motion is pending 


in the State Court here, after a series of motions and orders 


then Zola & Zola and AAACON go into the Federal Court before 


Judce Tyler for the same relief, and counsel sitting there 


r 


represented trem in the Tederal action, and Judge Tyler issue 


+he same order. 


- 


. So, tris is a series of anout a cozen or more court cro- 


91 ceedines on a total claim involving $1,209. Under these cir- 


i 


ances. and after Jucre Tuler ordered arbitration, I put 


AAACON the: 


goes back into the *tate Court--tiis is the latest maneuver-- 


they went back inte a State Court to force me out of arbitra- 


1evs should be derived solelv from 


tion, contending that my mo! 


: feeds of the California judrment of some $5,000. 
- Incidentally, the Zola & Fola firm went to California 


to defend all aspe:ts of the case, so it isn't new to then. 


-2 series, and «his was de- 


nied in.January, tre relief was cenied, and I just prot a copy 


| 
| But this is the latest move is 
4 


. 
ai'vi oe co” 


denied tre removal iol 


of the order the other dav , 


tion, so tre matter nov ends up, ronefullv one of these davs 


in arbitration. 


But, the worth of tre matetial--in the file -is about tour 


a 
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or five times the actual interest that the Unigard Insurance 
Group has in the entire aspect of the case. 

0 Are the Boldts under a contempt citation both in the 
Federal Court now as well as the State Court of New York? 
Yes. 


Do vou know the extent of the contempt in the 


nev specified because an order was never 


j 
mitted Judre Tyvle -& proposed erder was submitted. .- 
was never follows in as far as Ris Ssienature “as con- 

KIEL: .« eovry, T 2itn't bear that answer. Will 
(Tre record ate 


A And the contez ot monevs which were to be embodied in 
the offer as well us attornevs' fees for Zola & Zola for 


having to bring the action in the Federal Court were Lert to 


but to date it has not been sifned. 


MR. BROWNING: Those are all tre duestions I he r rt 


witness, “r. Examiner. 


testimony. 


EVAMINE® @F 21 2: * a not coine to strike it. 


he 


MR, KIEL: “en T ask that this witness ¢¢ asec te re- 


sae ernoeninsinr a 


momenta sonia cinema cnn a 


Judge Tvler's discretion, left blenk in the proposed order, 
e 


| ARR? 


* 


& 


ee nngunasaremeneyennnsl 


eer Ted 


ee ce pupegee exponen ~ nae 


eaten aE 


annette 


SE Seeoey ee 


turn tomorrow. 


EXAMINER PEILLY: I am not going to permit that, either. 


tae 
182) 


This all material. I have heard nothing that you or one 
or both of the Zolas should not be prepared to cross examine 
this witness on. 

MR, KIEL: Mr. Examiner, I don't know anything about 
this matter. I didn't hear anvthineg about it until fifteen 
minutes ago, and, I submit, that = will not be properly able 
to cefend the interest of mv clients under the circumstances 


nistrative 


fh Aen, 


5 86 


> 


maithout tre: vroper Notices reewired ev “CRs 


q 
| 


se So i ORAS Enel sa 2 65 Re ean a Ma s'tting beside vou two counse.- 


counsel of record. The 


a 
Cr 
= 
ve) 
H 

>) 
| 
? 
at) 


duly entered 


evidence 2s they did folic: this matter verv closelv, went out 


to California, parzicipated in a leral proceeding out there. 
Thev know all of the matters that the witness has testified 
to, and I am sure thev know them very intimately. . One or 
anotrer of them should be prepared to cross examine this 
witness. 

iG. Mp, Exaniner, furthermore, I believe \r. 
Trecartin is committed to a court trial. 


Is that rirht, sir, tomorrow? 


Sey renee at eer 

THe WEE aos Ove 

weet Aw? iy cE eEe | + < a - ~ ~ : os v 

3 Sa es Hips: Coe Ayr) he. ais Sea re, Lh today. T had no ad- 


vanced notice that he was. cerine in. We had.talked tpief ! 
see : 


—_ ———— 


o ot o =o Aa ae fe Oe 
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about it on Fridav, which was the first time I have talked to 
Mr. Trecartin, and he indicated then that he was poing to be 
involved in a court proceeding on Monday, but he would try to] 
eould:. 
the record show that I have 
no choice but to indicate for the record that I am not pre- 
pared, and I have--let the record w that I have been the 
one that has been responsible for this defense, and in view--| 
walt a minute. I don't } 
want) that. dre ese Deon ritared their appearance, they 
entered thei DD ance ceneralliv and forvall purposes. 


Zarminer? 


Hefei ls nies Ee cose’ “xcmination of this witness 
without waiver objections thet I have made previously. 
EXAMINER PRED EGY <) "Ale prehit. 
MRE Rae colar would like the record at this time to 
show--and I do not rave any documents-with which to cross 
examine this witness--let the recerd show that the Hearing 


Examiner has ruled-cn prior“oceasions in this matter that 


« 


only.one attorney, could: represent. AAACON Auto Transport, Inc. 


vise 


(cog al Sealants em AY ? nee ak i Prue 
= Sens ee eae go tebe Ya £54RU ahd pp Yosre 


EXAMINER REILLY: You have misrepresented what the 


Examiner's rulinz is. You mav examine a witness with re- 


spect to one counsel only. 


<] & & % 


a.) 


Stocmaetactes 


c¥e] 


® 
eine oo 


pe 
(9) 


ot 
¢~? 


Jo nap rae a ne ater es 


c 


Seon pone IE SRV SHEARS ONES SO TTI I POTS 


(~ p 
a} Lé3) 


| ied 
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MR. R. ZOLA: Sir, I believe the record will show what 


it shows. 


CROSS EXAMINATION 


0 (By Me. Ka Zora) Mes Trecartin, you stated that a bill 


of lading agreement was signed by lr. Boldt? 


A Mrs, Boldt. 
Q Mrs, Boldt. And do vou know when that was signed by 
her? 
A Mareh Sth, 196°. 
QO Would vou tell 25 tee nurber ef that bill of lading 
arreement? 
A Tf you could find §t--rerse 29 ..av copy of 2t. 
WR Re ZOLA Let the record show that the copy tendered 


tome does (not Ravel al nuwrben on at, 


THE WITNESS: ‘That has now been incorporated into a 


judgment in the State of California, so I don't think there 


would bé any dispute to it.. He denied it-- 

MR, R, ZOLA:” I think that you can just answer the aues- 
tions put to vou. 

THE VLTINESS:: Thank vou. 


move that any additional statement bv 
him be stricken, Your Honor. 


RETR) Caw ll Strike Shab Tresnonge. 


EXAMINER 


Y 


) nage you know how service of process was 


Treeartin (Mo 


~ ~ 


4 
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Inc. by the Boldts in the California action? 
A 1 do) not. 
Q Sir, do you know whether or not the original action by 
the Boldts in California encompassed the subrogation interest 


of Unigard Insurance Group? 


A Originally there was an action iiss property damage, yes. 
Q And that would have included the-- 

f HO. 

Q) I see. What was tne original action for property damage? 
A By @e@-Polets in treir own nave. Included amone the 


otnen causes) or acticn one) Seo property damage to; their 


automobile. 


0 And that would ce\tre came property damage as is the 
subrogation interes* of Unicard? 

A Corpect . 

Q Did Unigard Insurance Company ever give AAACON Auto 


Transport a notice of their subropation interest in this 
matter prior to the commencement of the action by the Boldts 


in California? 


A I believe so. 

Q Do vou rave a copy of the with vou? 

A EV ao nobis) iO. 

@) Do vou rene when tre Boldts “ere paid by Unigard In- 


suranee Company for tue Claim in (uestion? 


A dune Lath of 2°68, = 


orcirx 954 | 


APPENE'X ¥5 ¢ % 


Uc aeceeneieminetmareventaninnsitte ree ti aC Ne 
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Do vou know the date of the commencement of the action 
in California by the Boldts? 
A TL do not, no. 
Q Would it be after June 13th, 19697 
A I would have no wav of knowing. Correct that. That was 
just a proof of loss in June. The actual check and payment 
si duly Teh, 136%. 
Mav i 
Yes. 


crack given by Unigard hv the 


eve that (did the repairs, It 


te back of the check? 
A Nes Res Pow) é his information in your office 


file. Tam sune. 


Unfortunetel«, I don't have that with me. 
All rieht. 
“re. Trecarti:.. is it net so that on this automobile proo! 
loss tre final sentence is, "The companv," meaning Unigard 
"Se subrorated to all riehts of recoverv therefore, rating 
anh thn 


2 


= wee 


the amount, para a,. 
insured arrees te coomerate fully in the prosecution of such 
rients. ” 


correct. yy Califarnia 


mma 


% 959 
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law, that's just an apreement. This is to be determined-- 


pe 


Lod 


Q Just answer the ouestion. 


& 


EXAMINER REILLY: The witness may explain. 


& 


SA A NS ee ae 


A Under California law, the rights do not go to the con- 
pany itself. It's a cooperation, it's a loan agreement type 
of relationship. 
Q That's what + aed to get to. A loan agreement, would 
you explain that a little further? 

Yes. The insured pives tre companv the right to bring 


. 


the action. in his own name. He aprees to cooperate in the 


The insured's company, 


j rac erally oMniceaiivy Lends: the: amount ‘ofr the settile+ 
ment thev make 2 irs < Son't that correct, so the 
% 


amount can be recovered in the event subrogation recovery 
against third party i. bates 
A Mr. Zola, that's what vou have been maintaining for two 
years in and out of 
@) Would vou answer? 
A. The answer is ft: It has already been decided in Cali- 
fornia contrarv to you. 
Q) You are not ansverine my auestion. 

EXAMINER Ab oY?) Weis I heard him sav no. 
) Would vou tell is the nature of the loan arreerent mace 


between Unipard Insurance and tre 8oldts? 


mel 
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A It gives the company the right to bring the action in 


the name of the insured. 


Q Under what circumstances would the loan be repaid? 
ve 


A That he cooperate with the company on the prosecution 


of the action. 
Q If he cooperated and the company lost, he would still 
have to repav the loan, or onlv if the companv collected? 


has already rotten his monev. He 


in a claim against AAACOH, 


cen aereement seek to recover 


Court, vou claimed that. 


Would you ans: 
answer is 

0 Under what circumstances would be money be returned to 
Unieard Insurance Company that thev had already paid to the 
Boldts? 
A When they get a judgement acainst vou in that amount for 

damage to tre Sxlct car, the corpanyv vets it back. 

In the action that tre carnanyv hroucht in connection vit! 

Boldcts? 

Tre company dii ret brine the action. 

You said under thcce circusstances thev would pret it bac! 


\ i 


ee ee a 


It's speculative. 
MR. BROWNING: He already testified that the Boldts 
brought the action. 
There was also testimony that the insured 
has the right to bring the action in thename of the person 
with whom a loan agreement is made. I am simplv trying to 


find out what the nature of this loan arpreement is and whether 


or not, in fact, as is a cornon practice in New York and most 


“| 
! 


other stete: the Union. the meneyv does return to the in- 

surance company if c ected hy ‘a insured or under the in- 

sured's name if the action is ht bv an insurance company 
Tt becomes aceleric > receuse it's no longer a part 


@ action 
Would vou answ or my cuestion? Under a loan agreement, 
Sir, \does not the monev' the is paid to the insured come back 
to the insurance carrier in the event of recovery from third 
parties hable for the damage to the vehicle? 
Naturally. 
0 Thank you. Sim, do you have a conv in vour files of the 
action brought bv the Boldts against AAACON Auto Transport 
in) California?’ 
Certain vortions, do, ves. Here is the first amended 
complaint. I don't have the oririnal complaint, that I know 


of, Trat’ is a port’on of the comolaint in the California 


action, ves, | ae in additional conv which is sunplied by 


BRS eG 


8 


: 


vour office. 


0 THis Will do. Thank vou, 


I think th is a complete copy. I think that's the 


Thank you. 

That bears “Mr. Aims' exhibit markings on it. 

san, 1 show you page No. 3 of the original complaint and 
inder pararraph 2 a cause.of action is not allezed 


1 
wal 


uncer Section 3719 and 20 f£no U.S. Code, knovn 


Q oh [ show wo tre aren: CO! int and ask vou if 
paragraph 5 on pare 3 states thet at all times relevant, 
Gail Belét', were ana are 

the lawful holders of 

That is correct. 
0 And they were suine in part for causes of action under 
the said bill of leding apreement, that is, they were suing 
on the contract which is the bill of lading? 

They were suine for fraud, as I understand it. 


I want to reac-- 


DOALIAITAIC . Se tealtd havana +ha ernna nf 


my direct examination, which related to actions in New York 


to block this acticn out in California. 
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that--into the action in California as such. I submit it is 
beyond the scopve of the direct. 

MR. R. ZOLA: The action in California has been char- 
acterized by the witness as an action for fraud. I maintain- 
EXAMINER PEILLY:: All vieht, Me. Zela, go ahead... I wild 
let him answer the questicn. 
A Whatever it 
@) Just to save evervbodv's time, isn't it true that the 
“second course of action was brougnt on the contract under the 


DELL OF Ladine ar erant? 
, 


what the nature of the fraud, 

allegad fraud was that vou fre 2en Yr r as the 
course of action in 

MR. BROWNING: I object because that is beyond of the 
direct examination. 

EXAMINER REILLY: I think it is bevond the scope, but 
I think that it is just intervoven into the whole situation, 
the whole testimory of the witness, and I am going to let hin 
answer the auesticn. 


A I am sorry, I didn't hear vour ruling. 
0 Answer tne dueolion. 

EXAMINER PRI'tIY: I overruled the objection of Mr. 
Frowning. 


Do you remem: Ss a eae aN dl 


ae 


APPL PY 


Lee) 
vi 


THE WITNESS: Yes. 


A One of the counts was fraud. 
Q Do you know the nature of the fraud count? 


A Yes, I do. Judping from the court in the California 


term and certain affidavits submitted in connection with the 


action out there, I have pained some insight into the nature 


of the fraud. Po vou wish me to go on into that? 
Q No. I think we can refresh vour recollection because I 
"ave found it on pare 4 of the amended cemplaint. 


Is it-not true that varacraphr 2 of the fourth cause of 
action of the arendei cc l2zint ingicates that, as to the 
allered cefraudine, the ce:irauciaz by the ‘defendants con- 
stitute--consisted of rerres«ntinzg that the defendants con- 


stituted a single nation-:ito orzarization representing that 
the San Francisco oreration-- 
A I am listening. 


0 If can verify that it is all the same 


along, Ww 


oO 


you 


“ 
x @e 


> 


--representing that the San Francisco operation of defendants 


is fullv supervised by AAACON Auto Transport, Inc., repre- 


senting that shipments are fully covered by a liability and 


property damare includes coverage for all 


deductible amounts and which is, in addition to consignor's 


own insurance,. repre sentins claims arising from damaged 


roods will be randle the local office of de- 


fendants, and representin? lading presented 
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to the consignor is in accordance with said representation. 

Is that the total amount of the false allegations made 
in the amended complaint? 
A I assume that's it, ves. 
p) There was never a charge by the Boldts in the California 
action that the Was anv fraud in inducing the contract as 

‘hese fraudulent misrepresentations? 
Surv found nunitive da and there is a judrment 
encompasses tt. ¢ 


~ 


Mr. Trecartin, ferrine to the complaint. There 


23 just stated that it ap- 
parently had been reduced to a jud ment by the California 
COUrt Hehion incorpo tach (crs Come Ase 

MR. Rs ti Then, as long as we understand 
there is no ¢ \ n fraudulent charge. 

EXAMINE! ALLY: We are talkine only about this pro- 
ceeding. Those were the charres that. are made, and I assume 
that the judrment wes based on charges made in the complaint, 
not something outsice thereof. 


Q Do vou have a copy of that California judement? 


T Watsanrao T An 


well bevond the scope of the 


YY 


direct examination ai: is taking an enormous amount of 


time for this eentleran to co throveh this voluminous file, 


I think thiw question should not be answered. 

VP. PR. ZOLA: I haven't addressed myself to this ques- 
tion since you have overruled the obiection, but I think we 
will be able to show in subsequent testimony by this witness 
that the question of fraud in the inducement was raised in 
the Federal Court proceeding, which ended up in a judgment, 
althourh the witness has stated to the contrary, and that this 
is part and varcel of tre very issue before this Commission. 

WITNESS: Anpcnrentlv--I know I have correspondence 
covering it. Whether or not I have a copv of the judsment 
would take m wns le to find cut. 

Please inake sure you 
it With) Vou. 

WITNESS: AGE boris te oan I have correspondence. 
assume I do somewhere in the file. 

I have a letter from tne Be-lcts' attorney in California. 

Mr. R. Zola) May 1 see the letter? 

Certainly. 

Trecartin. this letter of December'13, 1971, states 
that he presumes you will want a certified copy of the judg- 

, Did vou ask Rim for one? 
Yes, It might have been sent. Here is another letter 


by the same attorney to the Attornev General of California 


indicatine a succe: s%ul completion of the fraud trial arainst 


AAACON, cwivine all the circumstances and backpround. 
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8) Mr. Trecartin, the letter vou have handed me, I really 
haven't had a chance to read it carefully. Do you see any~ 
thing in that letter about a fraud judpment or judpment on 
fraud? I haven't been-- 
Mey I aiote it? 
0 No, § Is there anything on there with the word 


judgement for fraud? 


first sentence 
Is there anvthiac ir this le’ t the decision of 
me Court or 
In the 
decision of tne Court or tne lanpuage used? 
“Recently concluded a successful fraud vial,” 
You apree with me, then, so far-- 
t am sure you have a copy of the judgment in your file. 


You represented AAACO! 


No. I don't. ©o vou know, by the way-- 

May I have the correspondence back? 

vox, when I am finished examining. I just want to hold 
on to it 10Yr a@ Mou. 

Thank you. 


No sow KROMy 0 “recarti firm of Zola & 


“sia was at the trial 


. $65 


I don't, no. 
You don't? 
Not personallv, no. 
You -dont? 
Noy 
How did you find out that one of the Zolas was out there 
at the :tpial 
Lithink, vow told.de when iis) aie in the Federal Court. 
et an the Federal Court, wasn't. that before the 
Trecartin? 


adjourned 


ann 
ana 


ali eesat’ tpidewou thet Ohad been iat: the telal? 


Tt eepends on your 4 

Naturally. 

Do vou know th2 status of the California trial now? 
Veo, (t's a judement. 


Do you know that it has been appealed? 


Whem we I i 
I believe that's the substance of it. Deminimus non- 


T don't know tats assume: Vou would, That's money 
out of your pocket. 
0 font voluntees ai tional inter 


vou didn’t eetia transeriot ef tre trial, 


Q Did your attorney in California, that is to say, did the 
attorney for the Boldts in California inform you that, in 
fact, that it came out in the course of the trial that the 
Boldts did not own the vehicle in question? 

A No. I have ne wav of knowing that. 

0 That would be asurprice to vou7 


Complete surprise. Now, 7 heave an action against the 


rion at s2nd Street; 

“reer retin. of the salts did net own the 
vehiole and wou her omatavthe Folds. vow would have no action 
under the subrogation acreement with Unigard? 

Yes, we would. 


Even if the Roldts didn't own the vehicle and you had 


ight, sure, because they turned over their sub- 


rogation rirhts and the loen received was issued and the 


monev was vbaid. 


pg tal atau gy eee 
ine they were the c-ners of the vehicle when thev weren't 
ana reeeived ronev from Unirard «nad attempted to receive 


ASACO’! 


money Prom MAC. 


1310 


would not have a subrogation action over apainst AAACON, woulc 
it? 


A I wouldn't know what the rights would be. That's sub- 


& ca % oe 


: 
| ject to the laws of Oregon and/or California, and I don't 


know what their laws would be. The policy was written in the 


YipPts, erose an the State of California. 


| 
i 
G | State of Oreron and the loan arreement and whatever collateral 

i 

4 

ae In the State of New York vou certainly know that if a 

| 

{ 


party committed fraud against their insurance company and 


an alleged subrosation interest wren, in fact, none 


would no claim over 


pave 


with that answer. 


i674 0 Mr. Trecartin, vou stated, just so we can clear up the 


record at this point, that AAACON orifinally commenced a con- 


tempt action against the Boldts. You didn't mean that they 


19 initiallv commenced a contempt action against the Boldts in 


the New York State Courts? 


A Trey sot a Court Order directing arbitration 


{ 
| 
ted, And at that time there was no contempt mentioned in anv 


there? 


the nerson has been contemptuous, you 


Until 


and orcer him hreld in contemvt. 


2321 


Q The contempt that you said AAACON sought and received 


from the State Courts was for a violation of a Court Order, 


$i} is that correct? 

oi A That is correct. 
Be ’ 

Si 6 it 18 not’ for a violation of a contra ct per se, but from 
‘ 

: | 

Gi! an Order of a Court per se? 
) 

am y 

eae Naturally. 
H 

€ 0 sir, are vou familiar with the law of New York with re- 

8 gard to, the fact that a contempt proceeding is justifiable 


1G when a Court Order has been disrerarded by a person subject 
: 

4a, to the Jurisdiction of thre Court? 

ey A That's the onl wav tee) Court) ean enforce its order: 
} : 

lou. 0 Tpavu's right, And tprat the conteret citation is net for 
if 
4 

16 aviolation of apre.cent, bet toh s\wiolation, ef an Order of 
¢ 
{ 
{ 


es A There area lot of people sitting up in West Street righ 
LS i i 


EXAYINER 


REILLY: We know what a contempt citation is, 


Bola 


THE 


ys 


WITNESS The alimony, jail as full) ef those people. 


Sir, when the action was brought by AAACON against the 


at time? 


sent the 'Boldts) at th 


A 


At no time, never, 


Q And not at that tire? 


ann 
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ee oe ae er came es 


| 
| 
{ 
| 
| 
20] 
| 
| 
| 
| 
| 
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A Never, until this time. 


0 You mean not even now, is that right? 

A Least of all now. 

Q Sir, are vou familiar that under the New York Civil 
Practice Law and Pules, often referred to as the C.P.L.R., 


that an action to order arbitration mav be contested by eithe 


party to it on the) prounds that 4 valid agreement has not been 


A True 4 
Q Panda) ely, Caniwen tell this hearing wretrer oF Not wsuch 
defenses were assertec hy Unieari Tnsurance Company at anv 


point in thre vroceec a 
A Continuously. 
Q ABA Wei! @ithout thi ses>etten than that, de you rave a 


copv of the decision of Judge Tyler of the Southern District 


5 


Court for the Federal District of New York? 


A No, because it was never embodied into an order. 


0 No, I. say the decision. 


A No, it's justoar unsiened order. 


sir. An order is based on a decision. 


D 
es 
OQ 


A I was present in court and was directed by Judre Tyler 


TO PUT MV SUDPORATLO!: (oda ait iO) Laie be ke ekg) etad ne) (te Ma 


Q Chay y Now, at that tine wren) vou were present With 


Sudee Tvlers vou raised the cuestions of the valicity of tre 


arreeirrent as well as tre form of erecution? 


: Se Geis iat aL ESET 


en ee tiethedieiendeientanmnaes 


A Continvously. 
0 And Judee Tyler sustained the validity of the arbitratio: 


provision? 


Court has jurisdiction over the parties de- 
matter and theranner of service? 


Tyler would have ruled if he dicn 


raised that 


co Rh 

at that time raise the auestion of whether or 
bs 
| 


> 
acepaerammenaineasinas sneer oe 


service of process. 


A No. T also told him the California Court ruled that the 
arbitration clause was unenforcible and he overruled me. 
8) Did vou raise before Judge Tyler the au 


_ 


diction ef the Federal District Court for the Southern Dis 


sw teenie et EE A A OE: 


trict Of 

tT wasn't auestioned under the Federal Arbitration 
Act leading to the amicable adjustment of disputes, as in this 
instance. 


1) Tam sorry. 


Vou Have elites! the angiieatle Fecemat : : Tren vou 


turn around in the State Court amd sav you have: no recours $e 
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Q Can you just tell me again--I will ask you whether or 


firm and the Unigard Insurance Company and the 


=< 


not your law 


parties defendant in the action before Judge Tvler raised the 


4 question of the jurisdiction of the Federal Court of the 


—— oe 


Southern District of New York over the parties defendant in 


that action? 


eee emma emma nn Ba eta 


‘ 

j 

i 

| ar 4 ; 
7 ij A No, because vou are suinp a state corporation. 
e728 You didn't raise the auestion of service of process? 


A You served the Unirard Insurance Company in Al 


ayer nt © 


ld vou answer the ovestion ves or no? 


sist ag 
LnisnNn: 


Sin vtre 


ror 
uv 


, and it 


a 
1t 


heard, and then he 


"because. 


n open court direct tha 


ad 


Did Judge Tyler in his decision 


LV Unigard's subrogation interest in the claim of the Boldts 


the amount paid to the Boldts by Unigard 


Oo 


> would be limited t 
18 


Insurance Company? 


A stipulated on the record. 


Thank’ vou. 


A To which vou assented. 


am sorrv? 


I 


To which vou essented. 


a) Sir, did not the decision of Judre Bolct in--Judge Tyler 


bred ae Sees RAE 


: NDiX a6 
APPE LA 


intl 
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in open court--I beg your pardon, I am confused by the Judre 
Boldt who is on the president's Price Panel. 

Did not Judve Tyler state that the arbitration that he 
was directing pursuant to the Federal Arbitration Act and the 


arreement between the rarties was to occur between the Poldts 


and AAACON and that the right of collection by Unirard In- 


surance Company would be limited to that portion of anv de- 
received by the Polcts wrbitration to which Uni- 


subrorated? 


He wouldn pen! ate Senad an order statin? *hat? 


vA 


+ b’ se ? 3 
Lie (Caseig tk Zola. 
Tt othe yr se sil 
Ay HMO sed Croenr Never 


Hink vou will find we have 4 sipned certified one. 


was never served on me, I have no notices of it. 


And vou would have no notice.) Sip, as ro whether or not 


Aa 


such an order was served upon <r. Jorn Yartkon, the attornev 
\ 


for the Poldts in California? 


TI would have ro knowledre. 
Q Whether or not such an oruer SUPCLiaiu we ule 
also served upon tie Roldts in California? 
T As euine wo is’ Aner mater that eratnated from 


- 


office was served oan everbody ani his brotper, so 
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just assume so. I have never seen the order. 
0 You just said a moment ago that it was never signed. 
Are vou assuming how that it was signed and served or not 


sirpned and served? 


I don't have a sirned copy of Judre Tvler's Order. I 


have no knowledre one way or tre other whether he signed it 


avare 


s 


are von not, that before a contempt 


rederal 


; 
! 


CUnigard was made 


I was representing Unirard Insurance Group as a defendant 
in the Federal Court action. 
0 I am referrine to that Federal Court action. Now, 


initially, the Fede cal did it not, decided that an- 


& 


eel 


Parcen sek eesormeres socccedcseteneat soma mn ree soanees ope omeaaemenronyaencaereree 


bitration should be had between AAACON and the Boldts and that 


> interest of Uni-ard would be limited to its subroration 


OM a ee SOO ANY Yea IMI Joe Oech Pe I I et an Mca a a i cl co Do nanmnectD 


Judre Tyler dite stipulated I would withdraw 


es aed ates Fh ae ee ea ee) e Teldt, vVericle: =n 


! , MM 
VRAtTeVvVaN CanaclTyy Ve 


ae Y 
Ain Ls ts 


a en Sree a 


pe cay meme a 


oi ee ae 


" 
© 
2 cuca 


: > 


a 
m& 


= 
cer) 


<) 


! 
| 
| 
| 
| 
| 
| 
| 


he Feaal 
oO Q 


8 


American Arbitration Association, which I did. 
0 May I just look at these papers? 
A Yes. 


0 Po vou have in vour hand the proposed order? 


May o7 Look) atvit. btease, since DT /don't) have it? 
not sisrned. ] Ss not siened. 
your recollection. I would 


go mine since I don't have anv docu- 


Examiner? 
~Lenlw tecrnical things 
know wrat the extent of this 


It seems to me that we are trying 


terest and neither does 
discussing the prac- 
tices and tke allege! practices of AAACON with regard to 
arbitration, which, as I understood, was the purpose of bring 
it he was not broucht in for the pur- 
Ul 


“worative (that this A Show: 2h an 


APPei.D 
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lieve that there have been many mischaracterizations by the 
witness that can be straightened out by cross examination. 

I wish at this point to get the record straight and 
to what occurred with rerard to Unigard 
and the Boldts onlv insofar as the arbitration is concerned. 
MP, BROWIING: I don't recall the last auestion by 
he asked the witness whether or not 
hat coovy that the witness has in his possession, 


refreshing bis recollection, was signed,or not. 


avest: 


- i 
/ = » 
Boles 


would | Wou  Taxt 
Here it is 
notice of settlement. 
that a notice of settlement by Zola & Zola? Is that 


on thre 


So this was served upon you? 


Certainly. 


it waS Served Uppy You. 
T assume 
Is there anv voter possible we could have 


rotten this? 
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EXAMU “ER REILLY: It is in his possession. He got it. 
Q It was settled-- 

A That's a notice of settlement. I was never served with 
a settled order. That's a proposed order. Does it bear 
Judpe Tyler's sipnature? 

Q Noes Federal Law require that a copy of a signed order he 
served upon the attornev or that a settled order, a proposed 
settled order be served upon the attornev for all sides so } 


that they mav propose anv counter order they wish? 


A Tt reculres that a siened cozy of an order be served 


upon me to he effective. 


qo; 0 Do vou know, si~, under what statute provision that is? 
i 
S i I have never heard of it. 
| 
) + Py > me 
141, A What indication: is crere that Judge Tvler would approve 
£ £ 4 WG 3 " 
15 || the format of that order which vou drew up? 
' 
16 0 Indeed, I would like very much to know, since I don't 
have my papers here, to know what form that would be in. Do 
18 |} vou know of anv Federal or State rule which requires that 


copies of an order b? served upon opposing counsel to be 


effective? 


A It's not effective until it has been sirned bv the Judge 


and served. 
And served? 
Certainly serve. 


Q Do vou know the statute offhand? Ie eae LDC noe 
Hee emeimnamamnnmntl nt na A 


appennyx YO 


can seein ei ae a 
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A Not offhand, no. No order is effective until it has 
heen served on vou in a signed form. 

EXAMINER PEILLY: Let's not both of vou pet 
protraction. 

Have vou developed whether or not the is a conformed 


copy? 


a ee ee A AA 
ee 


Pear gettin nea ea er Pe 


70LA: I can't. I don't have the original of it 


hearing with re H we had some notice, I would 


that material. 


. 


Trere is a lingering 


not cr.estion before you and 
please be responsive. 
PFILLY: Wait a minute. Was there a question 
before the witness, Reporter? 
THE REPORTER: 


* 


FMAMINER REILLY: Hereafter, Mr. Zola, you address your 
questions with resrect to admonishment to tre witness or 


actions by the witress to re for ruling. Don't you tell the 


ess temnean nhatk ha maw an mav not An. 


notice for settlement an order in 


res * 


“oro Judcre Tyler? 
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You did not? Is it your experience that when an order 
submitted to a Judpe with notice of settlement unopposed, 
that it is normally signed? 
A Oh, no. It has been my experience they will do anything 
thev want with Mh 
You mean to sav that the Judge may review the order him- 
self and make changes in it or write his own order? 
-ate Courts they are all reviewed by 


the Clerk 


“5 cee if it 


corplies in a with hic dictation upon the record. 


The last apoan! * the order that was settled upon 
vou by AAACON etates that, "It is orcered that respondents 
Pobert Boldt and Gail Boldt and Unigard Insurance Company 
are directed to arbitrate any and all claims against petition 
er, the claim of respondent Unisard Insurance Group in said 


arbitration proceecing he limited to the assertion of its 


lien in the amount of $1,992.42 on the proceeds of anv re- 


coverv by the respondents Pobert Boldt and Gail Boldt apainet] 


the petitioner, said arbitration to take place in the City, 
County and state O1 wew 1OMK An accoraance witn the ower 

s and provisions of the bill of ladinr arreement between 
the parties, and resnoncents are ‘ointlv and separately 


directed to institute said arbitration proceedine within five 


of service upon them." Is that it? 


Q You sav Unigard Insurance Company has, in’ facet ,\,atter 


€a 


the date of appearance before Judge Tyler, gone ahead and 


{ 

a arbitrated? 

: | ee ae 

G || A Yes, (placed) 10 ‘an arbitration’, ves. 
i . 

ca Q T ask vou to refresh your recollection. Could it possibiv 
t 
i 


have heen vursuent to a certified copy of this order served 


{ 
Bt 


gj upon vou reauiring it to be done in five davs? 
| 
4K ; : ee Wa a 
£0 |i A No, It was pursuant te an oral acknowledgment in court 
Ly | 
1: 
iF + a 4 . em? 
) that 1 weule Go thes. Thar Aiso was the subtect of adcition~ 
he 


ai Witisation inthe: State Court In which ft wes repudiated, 
Let me 


answer VES 


or now? 


EXAMINER REILLY: Counsel here will have redirect exami- 


andy 


nation for vou. 


Q At any time did AAACON commence in Federal Court, a con- 


tempt proceeding in this matter arcainst Unigard Insurance 


Companv? 


T have no wav of knowing. 


A Other than if it was embodied in that original order to 


Judre--oricinal motion, te Judve Tyler. ft don't “now what all 


the relief: clauses ‘ere. I assure that was included. 
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I didn't make my question clear. First of all, just so 


that the record shows, there is nothing in this order--in this 


proposed order about a contempt, is there? You can look at 


4¢ if you wish. 
A No, I assume not. You read the "wherefore" clause. 
I read one of them. 


All right. There mav have been regarding the Boldts. 


Sip are Vow) Lamia eer a3 nN sav with a contempt 


Federal cA ro: s for failure to 


0) How many times did PI before Judge Tvler with 
rerard to this 

A I believe twice, 

0 Yes. And the first time was on the hearing leading to 
thev onder directing arbitration: was 2t not?’ Or, Jet me amenc 
that so it will be acceptable to vou. To the decision leadine 
TO UAYHWETAT VON w was FF ont? 

A I am not sure. I helieve one was a preliminary hearing 
and the second was, one i ah ages asred for an adjourn- 


ment for one or anotrer 1507 [ Wi asions. 


What trans 


appeared, or were there only two? 


A I recall just two. 


Q Sir, vou sav there WaS a contempt action against the 


Boldts broucht by FALCON in the. State Court, and I believe 


your testimony was that it is now around 12 or $13: is that 


correct? 


fathered that from sore spondence m attornel, 
renresentine 
the document t-- 
YOM. Gom tf Jed 


« 
’ 


i ir a pe a 
Sie ok BOOT 


0 Do you know, Si ey Content “WAS ever embodied 


form of a contempt jucrrent 

A I have no wav of <nowine. 

9) Do vou know, sir, whether or not that alleved contempt 

judgement was ever enforced arainst 

EXAMINER REILLY : 

layuver for th 

Surance company. His in st bas nothing to do: with the 

Boldts except in SuUlSsigier, wa } ® 18 nO reason why 

ne should know these thines, € does know them, he 
unrelated vay. Fe can't 


to th 


YES 
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Ps) Ran COLA ) Che TSF trae. he deel et that point. 

He testified with regard to the contempt citation in the 
State Court and how much it amounted to. He also testified 
with regard to the-- 

EXAMINER PEILLY: You sat there vou didn't object 
to. it, fF can't sit here and control rice herd on the 


wltnesses. You bave the Opportunity and the dutv to object 


ee = he mn eo non aoe tonne aera eee een een 


tO ali testinonv which vou believe js not relevant, pertinent } 


heralf of the resnondents 


to tre tyvoe of testimony 


he 2s) not 


A OE NO TERT Re wey 


represent @, shipper iand 


Cannot-+—= 


EXAMINER RE O 2y Pea ge art wlan wed just go ahead 
and proceed with your examination. 
tT would like to be heard on this question, 
he coes not represent 
n attorney directly handling the 
to the extent that there would he any 
\ 
rule thereunder. 
LAM ANLR Rooubi: we pave had your continuine objection. 
on the recor. 
LNG Ges Cans relieve, sir, that an ejection was 


appropriatelv made, ani T believe:that that testizsay—-hy—him 


<aneeemete tn eae 


| appen § YKE 
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as to the California action by the Boldts and the New York 
State action against the Boldts, to which he was not a party, 
is not relevant or proper for him to testify about, and I 
believe that it should be stricken as not only hearsay, but 
in admissible. And, if it is not stricken, sir, I respect- 
fully request the right te develop cross examination with 
rerard to it. 

EXAMINER REILLY: I can't recall at the moment whether 
the specific objection was made to that testimony or not, 


and I insist that this witness is not ina position to answer 


cre contempt monev damages 
aqsessrents tere, ard lem net: rolne. to let him sit 
speculate. 
1 respectfully re- 
quest his testimonv with regard to those matters be stricken. 
EXAMINER REILLY: I am not going to strike the testimony 


+ 


I will consider in mv report and order how it will be handled 


Dibetter! not) Sav that. 
ZOLA‘) De I understand, sir, that I am/not per- 
mitted to ro ahead? 
EMAVINER) REILLY: You are not permitted to ask him anv 


questions about the relationships of the Boldts. He has no 


interest in the Eoldt> whatsoever. 


(@) Me. Treeartin, did Unieard Insurance Company ever trans- 


SE A SNlSS—eeaaESSeaaNeksaeseeeseeeseseseeeeeeeeseeteeeeeeeeeeesenete ete CTC —————_—_—— 


port a vehicle via AAACON? 
A I have no way of knowing. I assume after this experienc 


they never will. 


A, None whatsoever, no. 


@ Thank you. 


4 | 0 You bave no knowledge of any claim? 
| 
| ; 
| my only limited exposure to that relationship. 
| 


Trecartin, did vou 


wmypy 
xy % 


its sub- 


notice of 


> y ~ 7 ao LAAN CO 2 ihe 4 
A I believe tner2 was some correspondence or cocument used 


721 in one connection from the Foldts' attornev in ‘alifornia 


ees : ee. Seige Siete Fier eee reeeene . or atte eer a, 
bey i indicating thee. Ae as Cire aC ecorncy for the BoLats and, ne 


not tre attorney for Unirard in action. 


Was 


reeponsive. 


£5} 0 That aisn't 


I have no other knowledre concerning what Unigard trans- 


AAACON in notice of its claim. I don't know. 


mitted to 


MR. RB, ZOLA: Mr. Fearing Examiner, before I ask the 


$9] next question, in crder not to antasonize this proceeding, 


oy}} I am trying to exteblish whether or not the subrogation in- 


a. 


terests of Unigard has alréady been terminated by the res 


Sudicata action in California so that we can Fet-- 


EXAMINER 


A ZOLA? 


| MRL OR, 


Trecartin, 
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to request damares for injury to the vehicle, and you have 


indicated that said cause of action was successfully terminat 
ed in favor of the Poldts, is that correct? 

To my understanding, yes. 
Q Sir, if the Boldts successfully collect a cause of action 
for the damage to their vehicle and if Unirard Insurance 
Company is subrogated to that interest, is it not the obliga- 


—pany, pursuant to-its loan agree 


+, Lrrelevant and immaterial, 
bevone the seope of lirect ererination. 


nad extensive discussion 


the Poldts, and we, are 


Hhuimhebher or not..the 


ecartin represents are seeking 
5) 


+o. collect twice for the mare ; his an (vrelation 


of the Interstate Cozmerce Act, as noted in 340-ICC, the 


recent report. 


EPVAMINER PEIULY: . Can vou ansver tne ouestion? 


Lean. 
It has alreadv seen cetermined that you are not correct 


Ce a 


ea laa co ata Sel ccaeies na TnAncn wane Jn the--Jidede 


Culkin of the State “court. ou we im with just exactly 
the same pronocit ton. 


You are not resro 


es ar 
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EXAMINER PRILLY: Let ‘him answer the question as we will 
decide. 

MR, R. ZOLA: I believe the record will show it is not 
responsive at all to the cuestion. We are discussing some- 
thine now in New York. I asked him a question whether or not 

hes a dutv to collect over from the Boldts. 

FYAMINEP PEILLY: I haven't heard what his answer is. 

answer 


PyALET SIO yD Por 


tne answer is ne. 


damare to the same 
vehicie? 
A There are two aiswers ee that. 
vou five us them one at a time? 
that. Number one, the Boldts have not col- 
lected for the damap2 to their automobile in the California 
action. Number t: position vou maintain, which is 


addressed in the motion to Judge Culkin in the State Court, 


the exact sare position vou assume here, and he Said no. 


VO vou nave 
T certainly 
Mav I see 


it hasn't ed on vou) Net. oD Duet 


grvegrarasttoew tonne = 


other dav. 
6) According to vour understanding of law, it isn't an 
effective judgement vet, is it? 
A Not until it is served on you. It has just been served 
on vou now, okav? Now it's effective. 
a) ‘ to serve in a proceeding, sir. 
EXAMINER PETLLY : Let's cut if out. 
I aeree, it would be nice to cut it out. 
are doing vour best. 
jevelop a record with 2 


verv bostile wit: ¢ wre sarcesm is replete in this record. 


po ahead and ‘ask your ques- 


Sir, vou have stated trat ducre Culkin indicated AAACON 
position was erroncous. I want to read to vou Judze Culkin's 
statement and maybe vou can enlighten me as to where it finds 
AAACON'S position erroneous. 

Judee Culkin states, "The arbitration proceedings brough 
by respondent, Unirard Insurance Companv, the petitioner 
heretofore, obtained an order in the United States District 
Court, Southern Pistrict of New York (same title) compelling 


‘ y ae 
Rice Ae wpe ddr see ee 


"The petitioner is now arrrieved because the two co- 
respondents, Boldt recovered a judement arainst petitioner 


Sn A separate California action arising from under ivink cons 


| APPLISi.S vd | 


‘ 
H * 
| 


t 
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tract of transportation of. their automobile issued by peti- 
tioner and Unipard was the carrier who insured the automobile 
under a subroration clause. 

"In effect petitioner feels that Unigard as subrogor of 
the co-respondent could recover a juspment in arbitration 
against petitioner resulting dn a abut Liabivity. 

"Althourh mindful of petitioner's plight, this Court is 


accede to the Federal um wherein petitioner 


Syoreme Court, Special 


’ 
| 
| 


isvvon¢e with resard 


Q To date-- 
A He denied the request for relief, didn't re? Did he or 


didn't he? 


Will you answer mv auestion? 


Answer mine. 


Pi ZOUA:. You are rere to ansver cuestions, not ask 


TIP EATON nerrreb, : FATA 


stat) Bae Ante, 


The order spes%~s 


T were neater: 
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EXAMINER REILLY: I am not foing to po throurh that. rt 
is in the record. The witness has one opinion, you have 
another opinion. 
WR,.R. ZOLA: It te not in’ the record. 


EXAMINER PEILLY: Let me read it. 


> 9OLA: The rest of the order is not in the record 


CVAPLTRHER PrILiyv. 
i eee 2 Newt he ad bdo 


wat ios 


did you not read? 


id not read frem the--the last 


PU AAT SEEN T 7 
rs . rie ale | 


; | 
padsd i Pe: We 


persuaded tnat petitioner 
is not without a suitable remedy therein. 

"Moreover, the vetitioner assiduouslv avoided an ex- 
planation for its failure to seek appropriate relief either 
in the California Atrellate Court or in the Federal Court to 

judement obtained by the respondents Boldt. 

"Accordinely the applicati in all respects is den 

Hons, 64 I ast vou arain, is there anvthinpe I have read 
in that order which states that double liability for the same 
damace is sustainah ie? 

T believe’ 3 ope fon Lt 


Would vou answer my questi 
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EXAMINER REILLY: I think we have pone through this 
enoush. You have your opinion, the witness has his opinion, 


* . * 
and I am just not soing to listen to any more. 


Q Sir, can vou tell me whether or not, to your knowledge, 


AAACON has appealed the order of Judge Culkin? 
A Yes. 
Can vou tell me 
T know they pave. 
You know they 
Layen't been served 
ie ats 


<The Oopce) 


served on 


you know wnether or not-- 
THE WITNESS: “ould you show me s and notice of 
appeal? 
2. 20LA: Mr. Hearing Officer, I ask vou to make the 
witness Just ansver avestions. not pose questions. 
Can vou tell me, sir, wretrer or not VOu niloOw 


A C ret ae 


Wihas  souent cre relief suvcested by 'r. Justice 


CRC ee 
i og dt aU 


Nave never o2ecs 


~- = ssa 
TTT Oe tk 5 


Second Circuit. 

9) Not a notice of appeal, sir, the relief suppgested bv 
Judge Culkin, that is to say, to bring the sare motion to 
avoid double liability, before the Federal Court, in which 
the matter is now pending? 

have received no papers seeking any relief, and I 

assume I would be served with respect to new relief of any 
nature 


, 
te ad . 


have previo. asked vou with regard to the 


law: f the State of Mew York the question of the 


raising f tee Cae et arbitration arreement and its 


utic: Nor Tl ain vou, cdo wou “nots Sly, whether on not 


ey provision exists under th? Federal Arbitration Act, 


Section ie a ? s the answer to 


* 


provisions are s‘.milar? 
TL wouldn't ‘offhand know. DT have them here. ‘(Io wouldn't 


Similar in purport. 


You say you have them here with vou? 


| 
| 
| 


] have come of «che Federal Code. 


Y 


May I see what vou have? 


No. Why? It's just photostats. 


EXAMINER PRTIULY: ta jg not readine from them, He saves 


Federal Code Sections, (He hasn't) testified. (If he 


Sas baa Mec wf oh oh alah antiedth dai o o b ailanl <hia Wi) let vou) see ‘them. 


=—_ 


be SR aor URE Pearine Officer, we have heard testi- 


« $96 


i ' 
een ee seme a as oan 8 9 eee eeaieeaEt 


Se ee 


ss alas St ah et 9 emmanemanmets 
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from this witness with rerard to the question of arbitra- 
provisions brought in the Federal Court, and we have not 


had, unfortunately, an opportunity to bring our papers into 


S&S 


- 


proceedinre, and this witness has testified that he 1s an 


attorney and an expert. 


THE WITNESS: No, no, not an expert. 


FYAMINER PEILLY: He didn't say he was an expert. 


¥ OD t 701 f 32 sc : - — - hee aN } + 
i R ‘OLA’ He is an attorney and he has handled tnis 


I am 


Company. 


Vl iItness 


rept, a7 eo 2f) he 


quest tna 


: to bring in our doc'-ments and cross examine 


1 lulls 


EXAMINER REILLY: Would you please stop making these 


fron Yederat Statutes? 


speeches? These were excerpts 


L? 


we oR, ZOLA: “hev are not excerpts. They are the en- 


verv short. 


» 
=r 
9 


“ou have Section 4 there and Section ? 


get off this. 


on my reauest? 


EXAMINED REILLY. 7. Raven 2 t7e sligttest idea what vour 
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1 .<quest was. I gave you a ruling with respect to--whether 
a 21 or not re would turn over the documents to you, and I said 
| 
ss 3 no. If vou start to testify from them, then I would be faced 


4 with the ruling. He hasn't testified from those documents. 
MR Rw ZOLA: ) “Youn Honor.) then, (since) he weil not turn 
the documents over to me, I respectfully request that he be 
bound over so that I have an opportunity to present the docu- 
ments and cross examine nlm with resarad to those documents 
from our files. 
Re BROWNING © (If he 2s talkine about a statute, a code, 


know what-- 


= 
Cu 
OQ 
| 
cat 


>) 
i 
> 
~~ 
he 
bad 
+ 

) 

fu 


AUS onoe sony. that... aad th 


not tender- 


ing oven his files) to us, for. cross examination: We do net 


have our files here fer cross examination, and I frankly am 


at a loss as to how to proceed to develop testimony on im- 


portant issues befor> this hearing in the absence of either 


cooperation from the witness or our own files in the hearing 


room. 


vem nae ~ 


EO el aN Cea ey ou este C MU UNGney cra sich inlagmag alsa RUy stain 


tion, it relates’ to veadine sections of the code into evi- 


dance. bpink treat hs irrelevant (and ammatenval.vand 2 


don't Lmnowo why he neeas that for, cross ihel ace tt 


APP ui. 


am +e tee 
Sect tn ra nee 


| 
l 
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EXAMINER PEILLY: I don't, either. The question, as I 


ithe 


recall--the question for the witness was whether the code 


provisions in New York State and the Federal Code provisions 


were similar. 

ME. R, ZOLA: Your Honor, just so I may make it clear, 
I do not want him to read into the record the code provisions4 
I am sure that the He- 


precisely what I don't want 


Biss al ial ee ee . : 
BEOWNTINGs We hoth aepoe ehat 


} Ue 
He merely wants to 


\“¢ vou ask him that ques- 


ac ‘the document, I. would be 


What document do you want? 
want from the witness the copies of the 
code sections that heh from which IT will be able to as- 
certain the issues t>rat are automatically raisable before 
Judge Tyler so that this record will be complete in that 
regard. 
RPAWNTNGA: Mn Pvaminan 3 


{T-- 


speculative aue (tion as to 


F PY ee one uae arstand. Ghat vou lane tryvine 


TO. cet at, 
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pot 


MP. P. ZOLA: Mav we go off the record, Mr. Examiner? 


& 
— 
ee 


EXAMINER REILLY: (Off the record, 


of 


(Discussion off the record.) 


& 


EXAMINER REILLY: On the record. 


Le) 


Your) Honor, let ‘the mecord’ show that I 
have beer da multipage docurent which is an order to 


show 


te Me nares Ae at he amen Whe ag eee ee epee 


heen 


oO 


i) 


reises the avestions of turisdiction 


matter, Lean juvisdiction in tne Federal Courts over the 


parties, andi this | Seheit, Ts ner the document with which 


MR. Rs. ZOLA: I-wouwld like to see that: I. might say tha 


in the reauestinr te see that, I do not feel that that alo 


that section alone ,--T had eluded to Section 2, 3 and u<-- 
are sufficient to examine this witness. 


- a J ? iad enc a es 
pteVvesiateu pit Wall a@ 


wich contains, does Lt not, the 


J have seen it i: S$ foldex opies some parts of 
Federal Arbitration Act § 
Tie VPLS?) 2 ave TAR a) TX Seetian: 2) 


‘POLE At 2 ¢ ie es Sectio 


correct? 


A Yes. 


So 


0 Sir, with regard to Section 2, since 


& 


La en a a eT OE 


sentence, I will read it into the record. 


"A written provision in any maritime contract or con- 


a 


tract evidencing a transaction involving commerce to settle 


69) 


a controversv thereafter arising out of such 


contract or transaction or the refusal to perform the whole 


@ ba 


Tee ee om one 


thereof or an acreement in writing to submit to 


arbitration an existing controversy arisins out of such a 


i ene eer ee oe 


contract transaction or- refusal siall be valid, irrevocable 
and. enforceable, sive, upon, such rrounds 


in eaoultty for the revocation of ary contract . 


Did you under: core tre words from, "save, upon such 
grounds as exists?” is that vour underscoring? 
A Yes. 
Q Can vou tell mre, in your defense of the proceeding brought 
before Judge Tyler. did you raise, "such grounds as exist?" 
A I don't believe so. 

You did 

I don't 


lal 
iN VN we 


raise before Judre 


A | De minitris non curat lex.7T tried to shev Judce Tyler, 


obviously unsuccessfully, that this was hardlv within the 


eee eae nen ee oe ae en ee neem 
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dipnitv of the Federal Court, and he agreed with me on that 
score, but he said that within the meaning and letter of the 
Federal Arbitration Statute, this matter was arbitrable. 

9) And, sir, did you raise-- 
A Incidentally, if I may just finish, because constantly 
in my proceedings the validitv of the apreement was challenge 


unsuccessfully. 


Can vou tell me tre grounds on which the validity was 


they ever were witness to 
or a Party or) ad ede -3 any of the terms of the arbitration 
clatise an the, decument = ae eipned by them, bY 
0 Was there anv ho~ crounds, cr is that the totality of 
tne grounds? 
A That was the principal grounds, and the jury in Cali- 
fornia agreed with it. 
Q But the Judge in New York did not, did he, Judge Tyler? 
A Obviously. 
Q Sir, you say trat the grounds upon which you attacked 
the validitv, as I understand it, was that the Boldts did 
not accede to the arcreement:; is that correct? 


- « 


PY hil LL) Nie ek 25.1) SCLC eh kN ale bay areas Vince asl (6 

i - hev ni Ss seful in Calit La.in sua on 
Sin, were they not successful in California... ulng 
arreerent? 


The arreement was un as Tt understand the judrment 


ue 


HW apper 6X We 


p 
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there, and I don't have a copy of it, they were awarded 


punitive damage for the fraud in the inducement of the con- 
tract by one of your concerns out there. 
Q Since you have raised it, I am going to have to go into 
it. Is there anything in either the original complaint in 
California or the amended complaint concerning fraud in the 
inducement as opposed to specific fraud counts which I wish 
would be stipulated to but which were read into 
the record? 


A I have no way of knowing. 


Q Ss a hee. show wow these cosuments and iask you, to \ex- 
amine them, .1f iyo Mave moe fT) <newine. 

You read them 
0 Di dian tread i reéuwnele | cocum)s Tf) you ean Ting) any 
fraud in the induce:ent in there, I would like to know it now. 
A Yes. 

Two of the fourth cause of action. 

No, sir. Would you tell me where the word--let me see. 

May I read it? 

Let me just look at it first. 

Yes, sir, I would like you very much to read that and 
tell me when vou are finisned where fraud in the inducement 


of the contract is mentioned. 
A "On oy about, “ren 6, Lobo, and at ‘times. orien thereto 


defendant conspired to defraud rlaintiffs anc 


ae ere 
eens te 


APPL UX G 
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s by making material misrepresentations of fact and by 
making promises without the intention to perform thereunder, 
including the following:-- 
Q And then it lists the following, which has been read int 
the record, is that correct? 
A True. 
Q is there any mention there or anywhere else of fraud in 

the signing of tre agreement? 

A Yes, subparagraph f. "Pepresentation that the bill of 
lading presented to consignor is in accordance with said re- 
presentations." That means tre eforeroing representations? 
Sa, S624 rand? 
A T am just readin: 
0 When it refers to 52a: representations an item! Bs would 
you tell me which r2presentations in your interpretation it 
refers to? 


A Representing that the bill of lading presented to con- 


signor is in accordance with said representations listed in 


, Cy Dane b. 
Q Th Al By Cy DB end ©, im any one of those, in all of them 


is there anv indication of fraud in the inducement of the 


° A 
pk po a my NL A EN aemanmant? 


A Yes. 
Will vou tell ~e where, please? 


Fepresenting that shinments are fully covered 


© ee si 
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bility and property damage insurance. 
Q But is that fraud in the inducement of signing of the 
apreement, sir? 

EXAMINER PEILLY: ‘Wait a minute. We are getting into a 
question of semantics and argument, and I know what it means. 
He may know somethins else, trat in his mind it means some- 


thing else. Apparently in your mind it means something else. 


MR, R. ZOLA: I want to understand for the record what 
the understandings of tre various parties are as to what it 
means. 

TUR UTTVESS: This is tre way I interpreted the aitega- 
tions of the compla' nt which is drawn in the California 
action. 


@) In order to save time, there is nothing else explicit 


in the complaint or the amended complaint with regard to 


fraud in the induce:rent? 


MR. BROWNING: I object. He has read 1 into the record 
wR, R. ZOLA: I just asked him if it is explicit. 
EXAMINER REILLY’: You are not trving to save time at all 
MR. R. ZOLA: “ee. Hearing Officer, 7 object to that 
characterization. “we would be able to save time if we had 


our records nere. 42 aid Gvuasity Vile Desk 4 Cail Laden, tie Ges 
of circumstances. 


PVAMINER PETLIY: 1 don't Know wrat vou objected to. 1 


ae TN 


can't rule. rer rein Seecaesn is AREAS 
st Ne 
a ae é ras 
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1 If the question is to the effect that the word "induce- 
2 ments" or "induce" does not appear in there, he may answer. 

MR. R. ZOLA: The words "fraud in the inducement," which 
is a specific cause of action separate and apart from any 


count of fraud-- 


0 Mr. Trecartin, vou testified a few moments aro from 


memorv--inavbe we can save time on this. Do vou have copies 


of the papers vou filed im opposition to the Federal Court 


motion for directins arbitration, so that we may know the 


” ; ~ 
Fe) ENN 


Court? 


A Tt is \ancther, cany. 


Why Hide at Prom me? 


EXAMINER REILLY: Whv don't you stay away from the 


witness? ie 


Q Mr. Trecartin, do you have any additional documents, 


this the onlv document? 
IO A It's the onlv cocument. I have another copy of it here, 


an exact duplicate. 


Q Were any other documents filed, sir, by vour law firm 


or Unigard Insurance Company or the Boldts in the matter 


before Judre Tyler? 


1 believe there is recuired dy the, rules--there has, To i 


federal Court a brief. 


be in the 


b5 a memorandum of law. 


4ii 9 Without petting too close, may I have a copy of that? 


Sure thing. 


fnd, sir, were there anv other documents filed? 


A That's all. 


affidavits? Are vou sure? 


No other 


9 |! A To the best of mv recollection, mv) file does not contain 


additional. 


anything 


1 Q Is your file cornlete, sir? 
te a ok meth 
f 
12 i A Noo Pate we oomelete., la Ses ‘conplete "as TL know '27e) oo 
& 5 
oi be at the present tins 
sia 
14 | Q Do other members of vour offiee have access to the file? 
A No One would touch itievne. 
Q Sir, vou had earlier stated that the sole ground upon 


which you contested the validity of the contract between the 
parties was that it was not binding upon the Boldts because 
thev had not acceded to the agreement; is that correct? 


A No, I don't thinx I ever challenged the validity of the 


8 Se ete eee ee Seren nee ee 


apreement because it was readily determined in the first 


te 
~~ 


hearing. 


23 Q I believe that's in the record. I am not being obstrep- 


Erous's 


25 MR. BROWNING: As I recall, “'r. Examiner, he was referrine 


“ox 907 | 
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to what issues the boldts raised in California to his re- 
collection. 

MR. R. ZOLA: Excuse me. fT will. mez t clear, 
MR. BROWNING: I am talking about the witness. 
@) I will make it clear apain. In referring before to the 
issues raised hefore Judge Tyler, we had read Section 2 of 
the federal Arbitration Act, and that section stated that 
could be attacked up such prounds:-as exist 


revocation of an apreement, 


a 


erounds vou had raised, and 
eround raised was, that the 
‘wcement. Ds. that correct? 
in nv documents there. 


in order to resolve 


i: 
1} 
‘ 
" 
! 
' 
} 
‘ 
i 
1 
j 
1 


| 
| 
| 


ike to po over with vou verv briefly 


ce) 


are 


that vou did raise before Judge Tyler. 
BROWNING: subm 11S 1s irrelevant and immateria 
wiat issues were raised before Judge Tylex 
We are not discussing the transportation 
or the underlvine shirment. is I understand it, the sole 
purpose of this witness now is to indicate what 


Fare. TOOk And What aatt inne: Ahm mers 


arbitration. Part of that was w) was raised before the 
Judre and what Judre Tiler cecided., We have had Ketring con- 


test for the Last: hour) and a halt, anestions concerni: 
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EXAMINER REILLY: All right, let's cut it off. Ask the 
witness the auestion. 
6) Is it not true that on pape 2 you raise the question of 
whether or not the Holdts had apreed to the arbitration pro- 
vision and the bill of lading apreement? 
A Yes. 
e) Sir, did vou not also raise the question of whether or 
arbitration provision, the bill of lading apreement 
he arbitration sourht by AAACON would oust the Courts 
of jurisdiction? I believe vour o>rase is, usurp the juris-~ 
Giction over the matter. 
DN the) State oF 
2S hee | Come Cry 
Yes. 
Q Andsiisin, did \y aise tre question of fraud or 
illegality in the inducement of arbitration agreement before 
Judge Tyler? 


A I certainly did. 


0 Did you not raise before Judge Tvler the question of 


jurisdiction of the Court over the parties and the subject 


matter? 


a Court of record in the State of California adverselv to the 


claim vou made befor? Judee Tyler. 


0 Your answer is, tren, 1 take it, 


Lt don't 


Mp 


upon the Cou 


understand, 
against 


VOU. 


0 rs; that 


A I den't 
Do vou 


Refore 


diction. 


BROWN I 


interpret it that way, yes. 


ZOLA: Ask him arain. 


wish to prolong this again, but your answer is 


WNIN a filibuster. 


. 
answer 15 


hy the California 


Court proceeding was 


apreement? 


California--allezed 


tne 


provision is hearsay? 


a judpment, the Court found it 


arbitration clause which you urged 


rt a specific motion out there, I 


to contest the jurisdiction, and it was ruled 


what you understand? 


know it to be a fact. I got it from correspon- 


$fAmMn iA 


have tra ondence with you? 


a Court oan render e judement, it must have juris 


GO| o 


Do you know, sir-- 

& EXAMINER REILLY: He stated he doesn't know. 
& MR. R. ZOLA: Excuse me. 

4 0 Do you know, sir, whether on not arbitration is com- 


i] patible with continuing legal actions c-mmenced before Courts 


in states? 


Q 


<A ee me tonnes 


7 A It is not compatible. 
i 
8 | Q it 2S not, sir? 
oy A No. . 
iy 0 Do you have any decisions--I realize this is off the top 


of your head--any cecisions or statutes on which vou base 


wee ae 


ae eRe sents Saco sencane 


2i that opinion? 
Si] A From what I have eathered fror reading the cases without 
14 | eiting any specific case, I am at € lose to do so. It is my 


understanding that an arbitration clause entered into cleanly 
between the parties removes the matter from the jurisdiction 
vd of the Court to an arbitration forum. That's the whole pur- 


pose of it, and the Court will give sanction to it if all 


~~ | aed 
Q@. & 
———_—— 


the other procedures and safeguards are met. 


Q Is that the basis on which vou stated that the--stated 


S 


before Judge Tyler in vour papers that the arbitration arree- 
i & : 


mee . . . ° 
ne Vote HRA OA ew ~ oie tne Ee a ll Ge a yo ee Dae ily nae . 
sak ucoal abs, MI ‘ ‘ wee weeny ae i, i a a vay’ ys the 


California Court, as ‘ou clarified it? 


i urced) that 


fuliv. 
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Q And Judge Tyler did direct arbitration, at lease in a 


A A stipulation was entered into before Judpe Tyler that 


3 


2 decision, to your knowledge, is that correct? 
the Unipard interest in the affair would be submitted to 


arbitration. 


California action commencef} 


Q 


At the same time, was not the 


va and actually finished and an appeal taken? 


} 


a A I don't know what the time sequence was, and I know 


Hothing about an) appeal. 


Gees 
Was 


tre action. in, Cali fomnia--strike that. 


You stated e@arlien that vou bad had a conversation with 


OU me which occurred betore the trie), that Le to say, a eon- 


: 2 ; 
versation at the tise 


Pront or dudpe Ivler ordering aro eration; and this occurred 


before the California trial on the action? that not 
correct? 
LY A If I understand vour question, vou are asking me whether ny 


Vou Sald you bad: been to California on the ‘California action, 


and we discussed-- 


Sil, 


Q No, 


Rik.) ZOLA: We. Rearing Examiner, wild wou, please 


As wn me at 
Nt me he ee 


EXAMINER REILLY: The witness mav rephrase it for his 


: Pid you not Test. ivy and as it NOt the Sack. teat The 
APH Lr iu yas GP | 
: oe eee Tenens h 
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stipulation which resulted in Judge Tvler's decision and the 
conversation engaged in with me at that time occurred before 
the trial on the merits in California? 


A If I recall the sequence, a citation for contempt was 
made before Judre Bear, and his ruling had not come down, and 
the trial was imminent in California. 
Now, I understand that the trial was adjourned 3: 
fornia, but, as you alleged, I telieve in your moving papers, 
don't rvecell them, that the trial wes imminent and you. 
pot. an order to show cause from Judee Tyler in the Federal 


Judre Pear on a contempt 


it then, sir, vour testimony that thre decision render- 
ed by ige Tyler be ee woe cue stiouletion) occurred 
the trial on the mer.ts in California? 
A I don't know what the seauence was, no. 


Q Sir, if a trial on the merits had occurred in California, 


would not the issue be res judicata and foreclosed before the 


Federal Court here in New York? 


A I urged that on Judge Tyler and he disagreed with me. 


Q Ave you then stating that, in fact, the trial hed eireadv 


occurred on the menite tn Cs vifonnt 9? 


A No, no, no, beceuse you yourself, as I understand it, 


the arbitration clause (in California 


raised’ the validity c¢: 


vi motion and the California Court,had ruled that the arbitra- 
i 
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tion clause was not enforceable. 
Sir-- 
I claim it res judicata, Judge Tyler said no. 
I was asking you about-- 
held me wronps on other occasions. 
Sir, 1 was referring to the trial on the merits. You 
a tydal on the merits: 16 a trial of the eause or 


5 
Sit, 


vou avain, did not the decision :of 


Tylen. pbasec the stipulated of the parties, occur before 


Q Of the uncerlvine .caice) Of action ifer damace ‘to 
vehicie? 
No) because there was neo cause of action out in Calif- 


1} 


ornia for the damare to the vehicle. hat was withdrawn from 


the California action and placed in arbitration, the $1,992 
aX 


claim. 


ae Sir, do you hav2 anv evidence that that was withdrawn? 

Yes. 

May f se6@ 10, please: 

I don't have it before me. I stipulated before Judge 
Tyler T would withdray that claim and vut it in arbitration. 
Fy cid fille it in eroitration . 

@) TL want’ to ce Sint em Sina ony ts. 


becinnine of vour testicony that Unirard. Insurance Compan 


1953 
had no interest in the California action, is that correct? 
A That is correct. 

Q Now you tell me that vou stipulated before Judge Tvler 
that Unipard was going to remove its cause of action in the 
California case. Can you reconcile those statements? 
A Yes. 
0 Would you pies? 
A The cause of action brought by the Soldts for the pro- 
perty damage to their car under Caliiornia Law-gave Unigard 
ai dten von that cause of action only for the monevs they bed 

Ss under the subrecation collision insurance. 


an action fer the vrorerty, damage to. the Eoldt 


veHtole arising out (on ti collision. Whatever its nature-- 


Pas 
e 


and, under Californi4 Lew i was advised it was Justa lien-- 


b 
S 


but, whatever its neture or cause, that portion of the plain- 


peo 
a 


tiff's claim, whoever they might have been, whether the Boldt: 


fend 
>) 


a ee oN me cnoenoemen Heme 


or Unigard, in their derivative capacity, the action, period, 


for the damare to tre vehicle; $1,992, was ordered removed 


from the California action and to he placed in arbitration 


before the American Arbitration Association. 


0 Sir, who ordered that? 


| Sree are cence er I 


Bee) ip . 4 > 


A Judre TyseL Ais se 7 TENA g ji My ‘ eg nf OU ea 
to withdraw it. 
Q Up until that tise, te it) rour underetancinr toat erat 


part of the claim of Unirard under its lien was_in_ the —_ 


8 


es i) 
ce te] 
———————————— 


California action? 


A There was an action on behalf of the Boldts in the 
California action for the damare to their automobile. 

Q Sir, would vou answer my question? 

A That's ‘the, only way I can answer it, sir, 


MR Rei ZObA Se | Me vier inc Et eamanemw thar witness' asinot 


4 


being responsive, and I helieve he is being evasive. The 


© 8 @ @arae w 


question) is (nota: complicated one. L respectfully direct hin] 


© 


him to ansver it ves 


ile anv document in’ the 


Q Was it removed xv fiat of the Federal District Court 


here in New York? 


hs 
® 
er) 
a. 
< 


MR. BROWNING: This repetition. . He has a 


yn 
be 
n 


stated his understanding of a situation that he stipulated, 


as I wnderstand it, before Judee Tvler, that that part of the 


action in the California lawsuit be removed and go to ar- 


bitration, which he has also testified was, in fact, done bv 


him, 


He placed the ratt:.r in arbitration here in New York. 


this 


: LCN 
VG Meet yah. 


BR Ra OA Cae Ce Pete tia ten 


EXAMINER REILLY: I will wait.until you finish. 

MR. BROWNING: I am finished. Go ahead. I object to th 
question. 

MR. Re. ZOLA: The reason it 
cause, as Mr. Browning has said, and I don't know where Mr. 
Browning gets the statement from, that Mr. Trecartin had it 
removed from the California action, and I would like to know 
how it was removed. It didn't remove itself, and 2 believe 

very relevant, and the issue that it is relevant to 
the question of whether or not the action broupht by 

Unigard Insurance Coroeany for arbitration had already been 


determined and was) Mes iid aeta an (“ne Calprorniea! setron. 


Let me ansver vou this way now that I 
understand the contert and purport of your question. 
After leaving Judge Tyler's chambers and after oral 
stipulation on his record, I called the California attorney 


and I said, "I am plecing whatever claim there is in this 


incident for the prorertyv damage to the automobile into 


arbitration, period.” -Trat was the sum and substance of it. 

Q That meant that unless it was removed from the Californip 
poten ue ee was then an action in arbitration that you had 
Placed and informea your Calirornia attorney of, and I ask 


you, sir, was that action in California removed by any in- 


dividual, and 


A You have a copy of tre 7udrrent. 
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Q No, sir, I have a copy of no judpment. I have a copy 
of nothing in front of me except what you have provided. 
A I don't know what occurred in relation to that in Cali- 
fornia... I don't have any way of knowing. But I, am: informed 
that that cause of action is now a matter before arbitration. 
MRo Re “ZOLA: Your Honor; at thie .ooint IT wish, to move 
bound over so that we may bring in our 
show relevant cross examination with reprard to 
wupetrer or not ¢ act we have two causes 
Claimant against AAACOH 
whether or not the arbitration provision has been pro- 
periy enforced and such otier issues s have been 
before: the) Feconal 
rere in 
testimony herein will be somewh nlightening, and in this 


repard I note, Mn. He i “xaminer, that the conclusions 
reached by Ur. Tomany, who is not at attorney, would appear 
to be contradicted in manv respects by the testimony of this 
witness, and I think it is relevant and material. 


MR. BROWNING: Examiner, I submit that it is not 


relevant and it is immaterial to the direct examination of 


. Cae pie aa ny y 2 me . 


200 TE EO i La Dn Sea Na ‘ piel AR Rae co i Ne 
examination. 
Macn On) tre 
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jection to ’r. Trecartin coming back, but I know that he does; 
because he has other comnitments. He has not been subpoenaed 
by the Commission to appear here. He is here voluntarilv. 

I don't know how he can be bound over, in the first place. 
I don't think we have the power to bind him over. 

In the second place, he must appear, as I understand it, 
at a jury trial in a New York Court. As 4 practical matter, 
he cannot he available tomorrow morning. It is possible, 

fe micht be able to ceme back at a later time, and 
ask him that, bf thet's possible, and J also ask for 
ea 


he, can dovrt. 


s : 4 
his cooveration in 


T idon't know | wi 


come) beck || a 


a 
Or not), “We Sate oun alain rhc his hearine sometime this 
week. I don't know what his commitments are. He is not here 
under subpoena. There is no wav I can hold him here the way 
LI would wish to hold him here. 


MR. R. ZOLA: Your Honor, alternatively, if the witness 


cannot be submitted to full cross examination, I respectfully 


request that his testimony be stricken. 

EXAMINER REILLY: I am not soing to strike anything unti 
we find out whether he will cone back. and I will consider it 
at that time. 

THE WITNESS: | am directed by buses Pino to select a 


jurv in a construction mse. If anvthing happens, I will make 


== 


APPL? UA G/G | 


* 


myself available. 

EXAMINER REILLY: We will leave it at that. 

MR. BROWNING: Excuse me, Mr. Trecartin, I do have a 
couple of auestions. I am not foing to belabor this at all. 
I just want to get the order of things. 

WOT EMAMINATION 


Q CHY PR. RROCNING) (At th ime you submitted the matter 


to arbitration in New ky Pad the Bolt obtained a judg- 


ment in ‘California? 
A Tidownot (beliveve 
Did the New Yor: orner comcelline arbitration apply to 


Unigard as wel 3 He “eauarc?) Ube New York) Orders. NOW . 


Are vou familiar with anv contempt order by 
the New York Court in respect to your client? 
A There is none. ' pursed mvself in behalf of Unipard. 
Unigard was purged. 
Q That's in the New York Court now? 
A Yes. 
How did 
A Weil) At wae a conditional order. Tf YT didn' = 20 
arbitration, I would he held in conternt. 
0 Did vou before vutro Tyler ever offer anv evidence con- 


cerning the circumstances which “rs. Boldt had sisned 


the bill of lading‘? 


8 


end 
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A I do not believe so, because I was not conversant with 
that aspect. 
(0) This conformed copy--I mean, this copy of the order of 
Judge Tvler and the matter of settlement, or notice of settle 
ment, was that a conformed copy that you had? 


All I have is a proposed order. 


MR. BROWNING: That is all I have got. 
THE WITNESS: The only copy I have got is unsigned. 
EXAMINER REILLY: ‘We will recess until-- 


Evariner, I have some auestiong. 


Gor '*+ have anv questions. 


Examiner, I object to 


anvtnine here that can't 


be decided when ve c2termine whether or not Mr, Trecartin can 


come back, and I am not going to sit here and listen to any 


testimony which mav or mav not--welkj, I am going to listen to 
the testimony becaus2 I have to make a ruling at some time 
in the future, if “r. Trecartin doesn't come back. 

MR. R. ZOLA: Mr. Hearing Examiner, then let the record 
show that we do have additional auestions. 


* * . . . DP SA a.» os 
ara Sea We ie Pa Se lr Te en ee oe NM lt alba hal alata 


morning at 4:30. 


Tire note: 


BEFORE THE INTERSTATE COMMERCE 


rn the Matter of: 


Re: MC-C-728 
AAACON AUTO TRANSPORT, INC., 
Investigation and Revocation of Certificate 


MC-C-7287 (Sub. No. 2) 
AAACON AUTO TRANSPORT, INC., 
Petition of Declatory Order 


FF-359 

AUTO TRIP USA, INC., 

Freight Forwarder Application 
New York, New York 


MAP) 24) Lae 
26 Federal Plaza 


New York, New York 


The abcve-entitled matter came on for further 
hearing, pursuant to adjournment, at 9:30 a.m., 


JOSEPH H. REILLY, Hearing Examiner. 


APPEARANCES: 


(As heretofore noted.) 


PROCEEDING 
Exam. Reilly: The hearing will be in order. 
Will you stand and raise your right hand. 
JOEL GOTLER 
was duly sworn and testified as follows: 
DIRECT EXAMINATION 
Q (By Mr. Kiel) Did you on or about August of 1970, 
undetake to drive an automobile fer Aaacon Auto Transport 
from New York City to Austin, Texas? i 
A Yes, 1 ad, 
Q Was that automobile consigned to one Sanford J. or 
Kenneth: P. Rosen, to the best of your recollection? 
A Yes. 
Q I show you a statement which was the bill of lading 
agreement and is marked Exhibit No. 60 in this proceeding. 
It has what appears to be your signature. Do you see that? 
A Right; that is my signature. 


Q Mr. Kosen appeared and testified in the proceeding that 


the automobile was delivered to his wife. Do you recall that? 


A I delivered it to her in front of a public--a grammar 
school. She was waiting for one of her children to come out | 
of class. She was registering her child. I delivered the 
ear about 10:00 o'clock in the morning. 


Q Did she sign the bill of lading saying that she had 


received the car? 


Immediately. 

Was there any known damage to the car, as far as you 
were concerned? 

Mr. Browning: I object. It is a very leading question. 

Mr. Kiel: I will withdraw the question. 


Mrs. Rosen have an opportunity of inspecting the 


Sure she did. 
Did she losk at it? 
No, she didn't. 


In any event Mr. Rosen testified that there was 4 


broken handle on the device that moves the mirror fror 


inside the door to a position outside the door on the 
driver's door. Are you familiar with mirrors of that type? 
A Yes 
Q Now, was that mirror handle or any part of it broken, 
to your knowledge, when you delivered the car? 
A I don't recollect. 
Q Did you take tape to piece together, have that handle 
or any parts of the device that guided the mirror to make 
appear that the mirror movement system was functioning 
properly? 

Mr. Browning: 1 object to that question inasmuch as 
t is a very leading question and also he is assuming a 
fact which he hasn't developed here with the witness ,--—\ 

; a \ 
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namely, that to make appear that the mirror was not damaged. 
| Exam. Reilly: Did he tape it or didn't he tape it? 
He can testify as to that. 

The Witness: I didn't tape it. 
Q When you received the car and started to operate it, 
did you make any adjustments to that mirror so that you 


could see out of the side of the car? 


A I believe I must have made an adjustment in New York 
City. : 

Q Do you recall whether that was operative or not 
operative? 

A It seemed sufficient from New York to Austin, Texas. 
Q Did you hit anything while you were driving or did 


anything hit the car, to your knowledge? 

A No. 

Mr. Kiel: I have nothing further of this witness. 
Just one moment. 


Q (By Mr. Kiel) Did you write a letter to Mr. Zola with 


respect to this situation when he inquired of that? 


A I know of correspondence. I corresponded with him. 


It is dated December 28th. 


I show you a document. 
that a letter that you wrote? 
Yes. 
What year is that? 


When did I write this letter? 


Eo7l. December (28th. 1971 
ir. Examiner, May I ask to have this- communication 
dentified? We can use the original, if you like. 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. 154, 
Witness Gotler, marked for 
identification.) 


Mr. Kiel: I have nothing else of this witness. 

Mr. Browning: What was that, 154? 

Exam, |Relliy: es. 

CROSS EXAMINATION 

Q (By Mr. Browning) Mr. Gotler, were you aware that 
under the terms of the bill of lading that you also signed 
Exhibit No. 60, which was shown to you by counsel, that you 
could be sued by Aacon in connection with any damage to the 
vehicle while it was under your control? 

Mr. reel: Objeection.. That's a conclusion. here is 
no evidence to support that. 

Mr.. Browning: I will rephrase it. 
Q What was your understanding at the time you signed the 
bill of lading when you left the car as to any damages, who 
would pay for what damages? 
A I read the necessary material before tT took the car out 


and I guess if that was one of the stipulations,-E-haduread 


boa 


What was the stipulation? 

I can't recall verbatim. 
Q What was your understanding at the time you took the car: 
from Aaacon in New York as to who would pay for the damage 
to the carn? 

My. Kiel: Objection. 

If you had an accident on the way? 


Mr. Kiel: It's been asked and answered. ° The witness 
said he didn't remember. 
Exam. Reilly: That isn't precisely what he said. 
He is now asking him what his sen re: was, not the 
precise language. 
A I don't remember. 
Q Wasn't it a fact that you knew that you would be 
responsible for any damage to the car? 
Mr. Kiel: Objection, 
Exam. Reilly: He can state what his understanding is. 
Mp. Kiel: The witness answered he didn't remember. 
Exam. Reilly: This is a different form of the guestion.| 
A Would you rephrase that? 
Q Isn't it true that you knew you will be responsible if 


anything happened to the car en route? 


| 


| 


Hr. Kiel: Ob3ection. 


That's not true because I don't ae heard that. 


re i 
yy { 

ID | 
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When did you drive this car? 


A Approximately August 19, 1970 or August 21st, one of 
those. 

How many cars have you driven for Aaacon? 

One. 

Since that time? 

None. 

Before that? 

None. 

Just one? 

Just one. 
Q What was the purpose of your going to Austin, Texas, 
you personally? 
A Well, I was en route to 
Q When you delivered the car to Mrs. Rosen, you testified 
that she had had the opportunity to inspect the car? 
A She sure did. 
Q Did you deliver it to her on the side of the 

- Pight, on the sidewalk in front of the grammar 
. 


Sidewalk in front of a public school in Austin, 


recall how you presented the bill of landing to 


——— | 


I don't really recollect exactly the. procedure E-wseéd,\| } 
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but I know I had it in my hand and I gave it to her and she 
looked at it and said, "Okay," and signed it and gave me 
$50.00. 
Q Did you make any prior arrangements with her to make 
delivery of the car? 
A I contacted her when I got to Austin, Texas. was 
given two phone numbers to call. I reached her at one 
phone number. She told me where she would be and when she 
would be there. 
Q How much notice did you give her? 
A I don't remember. 
Q Do you recall whether the car had any operating defects 
en routc? 
A it didn't. It ran very well. 
Q What kind of a car was it? 
A A red station wagon. I believe it was a Dodge or a 
Plymouth or--I really can't remember. But I know it was a 
red station wagon, four door. 
Q Red station wagon, four door. You don't know what kind 
it was? 

Mr. Kiel: The witness has said what he thought. He 
happened to be right, but-- 
Q Did it have an outside mirror? Do you recall? 
A I don't recall. but-- 


Q You don't recall. That's the answer to the question? 


9 | 
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I don't recall. 

Mr. Browning: That's all I have. 

Mr. Kiel: I have nothing else. I move Exhibit No. 154 
be marked in evidence. 

Exam. Reilly: The witness may be excused. 

Mr. Keil: Thank you, Mr. Gotler. 

Exam. Reilly: You didn't move for 154. 

Mr. Browning: I was about to do that. 

Mr. Keil: I didn't know what exhibit number it was and 
I asked Mr. Browning and he didn't either. 

Mr. Browning: Mr. Examiner, I object to the 
of 154 on the ground that it is not dated. We don't even 
know what date this letter was. 

Exam. Reilly: He testified that it was in the 


1971. I think that cures any defect, Mr. Browning. 


ir. Browning: his is 1971, is that your understanding? 


Exam. Reilly: Yes, Nos. 153 and 154 received. 


(Applicant's Exhibit Nos. 


153, 154, Witness Gotler, 
was received in evidence.) 


Mr. Browning: Mr. Examiner, at this time, with the 
exception of the possibility of having Mr. Trecartin 
recalled to the witness stand for the purpose of further 
cross examination by the respondent, and with the reservation 
of the right (© call other witnesses in rebuttal to the 


respondent's case, this is all the evidence. the bureau has iat 


time to offer. 

Exam. Reilly: Does the protestant wish to proceed at 
time? 

Mr. Zola: Mr. Hearing Examiner, if I may at this time, 

I would like to make a motion based upon your ruling yesterday 
concerning part of the tex tinony of Mr. Trecartin relating 

to the litigation that occurred in Los Angeles, which, if I 
may paraphrase, you stated, should have been omitted and 

was objectionable; and the testimony of a similar nature 

given by Attorney Petzall vith regard to litigation with 

which he was not directly engaged in South Carolina; 

Attorney Jacobs concerning litigation in Boston that he was 
not handling, the testimony of Mr. Ray Dean Rust concerning 
litigation in North Carolina with which he was rot familiar; 


the testimony of Mr. Robert Cogins concerning litigation in 


Atlanta with which he -'as not vamiliar or directly concerned; 


and the testimony of Mrs. Emily Ravs with regard to matters 
handled by her attorney with which she was not familiar, and ., 
all this being hearsay and, I believe, subject to our 
continuing objections from the beginning of this proceeding, 
that such testimony was not subject to proper cross | 
examination, was hearsay and was otherwise objectionable and 
should not be admitted. 

I respectfully move at this time that such testimony 


be stricken. 


Exam. Reilly: I am not going to strike it. 

My recollection of the testimony is not such for me 
to rule on it at this time with the exception of 
Mr. Derek Cartin. 

During my conversations in writing the report and order, 
I will take your objections into consideration and treat it 


in the repo 


Mr. . Trecartin . is concerned, I will just 


withhold a ruling on that pending his appearance or non- 
appearance, and at the close of the protestant and inter- 
venor's case, we will consider what shall be done with the 
testimony of Mr. Derek Cartin. 
ir. Zola: Thank you, Mr. Examiner. 
Mr. Sarshik: The Department of Consumer Affairs would 
to present its case at this time ?f -'s the procedure. 
Exam. Reilly: All right, you may proceed. 
Will you raise your right hand. 
ALICE MOREY 
duly sworn and testified as follows: 
DIRECT EXAMINATION 
Q (By Mr. Sarshik) What is your position with the 
Department of Consumer Affairs of the City of New York? 
A A consumer specialist. 
Do you hold any degrees? 


A.B.A from Barnard College. 


} 


Q What was your experience when you telephoned the office © 
of triple Aaacon at 147 West 42nd Street, New York City? 
Mr. Kiel: Objection. Mr. Examiner, I object to this 


testimony, whatever it might be, with respect to a consumer 


specialist, which hasn't been indicated as involving any 


shipment that's at issue here, that has not been related to any 
of the provision of the commission's order in this proceeding, 
and I submit that the calling of witnesses who have not 
indicated any relationship to the specific questions which 
the commissicn has posed in its order initiating this 
investigation should not be heard. 

Mr. Sarshik: I can't understand how there can be a 
ruling on that without seeing what she wants to state. 

I believe it--I believe the testimony will have value 
to the commission. 

Exam. Reilly: We will listen to how the testimony 
goes and I will withhold the ruling until I found out what 
she intends to testify tec. 

Q Again the question was: What was your experience when 
you telephoned the office of triple Aaacon? 

Mr. Kiel: Objection, there was no foundation, Mr. Sundae 
if we are going on a witch hunt, that's one thing, but I don't 
think the comrission wants that, and I don't--that's all I 
have to say with respect to that objection. 


Mr. Sarshik: I can rephrase the question if that's a 


-- | 


problem. 
Exam. Reilly: Why don't you lay a foundation before 
you proceed with the question. 
Q Did you telephone the office of triple Aaacon? 
Me. Kiel: Objection, that's the same question. 
Exam. Reilly: is 1is is a yes or no. 


not What did she find out. 


A Yes, 1 did. 


Q Where was that office located? 

West 42nd Street, New York City. 

Do you remember the date of the telephone call? 

December 20, 1971. 

What did you state at the time when you called? 

Mr. Kiel: Objection. 

Exam. Reilly: Overruled. 
A I told the person who answered the phone that I was 
interested in shipping a car to Florida; I was told to hold 
oO: and was connected to a man who identified himself a 
Mr. Roberts. 

I explained again to him that I wanted to ship a 
ear to Florida. He asked me when I wanted to ship it. I 
told him that I wanted to be down in Tlorida by January 9th, 
which was a Sunday and the date for shipping was selected 
on Saturday then, January 8. 1972. 


Mr. Kiel: Shipped when? 


The Witness: Shipped January 8, 1972. 
Q Do you remember what car it was that you stated you 
wanted shipped? 
A It was a 1969 Saab, stick shift. 
Q Did the man who identified himself at Mr. Roberts, as 
you said before, tell you how sii the transport would eine? | 

Mr. Kiel: Objection. 

Exam. Reilly: Objection overruled. 

He told me that including the day of pickup, it would 

5 days. 

Did he state when delivery of the car would occur? 

Mr. Kiel: Objection. 

4r. Sarshik: It's a direct question, it's not leading 
at all. 

Mr. Kiel: Mr. Examiner, I object to this testimony. 
It is a clear and apparent attemtp to entrap. This witness 
has not indicated that she intended to ship the car, and 
I submit that under the circumstances and in view of what 
has been indicated here, that this is a fictitious shipment 
which was never intended to occur and to burn this record 
ae details of it, I think, is improper, and it is not 
ba leuure to any of the issues raised in the commission's 


order assigning this matter for investigation. 


Mr. Sarshik: This commission has heard testimony about | 


insurance coverage and elsewhere. 7 4e whole recond is. 
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repeated with this information. Here's additional testimony 


by someone who is familiar with triple Aaacon to some extent 
prior to the call and to know what to listen for and I think | 
we can get complete testimony which will help the commission. 

Mr. Kiel: I submit that is exactly what I said, that 
this was not a bona fide attempt to secure a transportation 
service. It was merely an attempt to entrap. It occurred 
during the ti that this proceeding was underway, and I 
submit that if the agency or the commission has done this, 
it would have been a terrible thing to reflect on its 
character and of course, they wouldn't. 

I think that what we are involved herein is an order to 
investigage actions of the carrier prior to the tine that the 
order was issued. 

The order was issued long before this attempt and 
entrapment. 

Let me ask the witness a question. 

Did you or did you not actually ship the car? 

The Witness: No, I didn't. 

‘Exam. Reilly: All right, I am going to strike all the 
testimony of the witness. 


Mr. Sarshik: Could we understand the reason for that, 


Exam. Reilly: Well, I think that accept the argument 


of counsel for the respondent. 
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Mr. Sarshik: Can I just state one or two words in the 
rebuttal? I think to use the word "entrapment," deals with 
criminal penalties. 

Exam. Reilly: I might remind you, sir, this is an 
enforcement proceeding. Maybe it is not criminal, obviously, 
but quite obviously the respondent is going to suffer , 
monetary damages in the event that this commission issues a 
cease and desist order or other actions which might be 
detrimental to the respondent. 

Mr. Sarshik: I don't believe the textual use of the 
word "entrapment," applies here at all. 

Exam. Reilly: I don't base this on entrapment. Did 
she or did she not experience any shipment with respect to 
Aaacon? She said she didn't. I am not interested in the 
testimony, in addition to which, the matters of insurance 
and other representations, what she would testify to, would 
be purely cumulative and that there is sufficient of that 


in the record. 


Mr. Sarshik: Well. beyond the fact that 


we would obviousl' take exception to that ruling, that 
there is no sense continuing with this witness. 

We would like to state at this time by way of making 
an offer of proof that if this witness would testify she 
yould testify to the representation of the drivers selected 


by triple Aaacon. Her statements would include the fact that 


eT oh 


triple Aaacon tells people-- 

Mr. Kiel: Objection. 

Exam Reilly: This is an offer of proof. 

Mr. Kiel: I believe I have a right to object to an 
offer of proof and I move that the offer of proof be 
stricken. It shouldn't be in the record as an offer of 
sroof. I believe I have a right to do so and I have done 
so in the past and I have had examiners who have refused to 
receive those offers of proofs 

Exam. Reilly: You may proceed. 

Mr. Sarshik: She would testify concerning statements 
made by the drivers, the drivers are screened anc schooled 
in high safety and, this was a statement made to her in the 
course of inquiries about what type of transportation she 
could expect; that Aaacon provides full . isurance coverage 
for the entire trip and Aaacon is the primary insurer. 

She would testify, she asked a question, in the event 
of an accident, would triple Aaacon pay for damage to the 
automobile, and the reply, and she would so testify, that 
we don't know about that, but we are the primary insurer. 

She would testify concerning drivers, they are given 
a physical examination by one of their doctors, they are 
fingerprinted and photographed; the drivers provide two 
references which are shipped prior to the shipment, that 


the drivers are bonded for $7,500 each. 
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She would testify concerning delivery dates, and this 
is testimony which has been in dispute here at the I.C.C. 
hearing, which would be about delivery dates and whether 
such dates are guaranteed or not, whether she could expect 
delivery of a car on such and such a date. 

And she would testify concerning what 
the car's driver was, what representations are made and 
the import of that being whether such drivers were permanent 
employees of triple Aaacon or were, in fact, casual drivers 
who come in off the street, so to speak. That would be 
the offer of proof. 

Exam. Reilly: The offer of proof is noted for the 
record. 

Mr. Kiel: I object and ask that it be stricken. 

Exam. Reilly: The objection is overruled. 

The witness may be excused. 

Mr. Sarshik: Before the department presents another 
witness, could we possibly have a short recess for 5 minutes? 

Exam. Reilly: ‘tes. 

(Recess taken.) 

Exen. Reilly: The hearing will come to order. 


RANDALL QUAYLE 


was duly sworn and testified as follows: 


DIRSCT, EX miei panama 


(By Mr. Sarshik) Are you ’ Gnetiaved. by the New Yor’. 
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Departirent of Consumer Affairs 
A Yes. 


Q What is your position with the department? 


A My title is Compliance Agent. 


Q Did you go to the office of triple Aaacon Auto 
Transport at 137 West 42nd Street? 
A Yes, I did, on Tuesday, February i5th. 
Q What was your purpose in going to the office? 

Mr. Kiel: What year was that? 

The | + 872. 
Q What was your purpose in going the office of 
triple Aaacon? 

Mp.) Kiel?) Obpection. 

Exam. Reilly: Let's find out his purpose. 
A I posed as a prospective driver wanting to take a car 
to Florida to see in what way they would handle e prospective 
driver and what qualifications and what procedure they would 


go through for somebody to obtain a car from triple Aaacon. 


{ 
t 


you eventually sign out fon a Gar, was a car 

for you to transport? 

Kiel: Objection. 

Sarchik: -If I can say before the ruling, I would 
like to say their was a car selected and a transport was set 
to po beyond state lanes. 


1 


Me. Kiel: The witness clearly indicated he ican that. 


1 
A 990 | | 


word is the word that he used and chose because that really 
was his purpose, to pose as 2 prospective driver. 
It didn't relate to anything involved in this proceeding. 
I submit it is the same type of evidence that Witness 
Morey attempted to establish. 
He may answer the question as to whether 
or not a car was selected, if that was the question. 
Q Was a cer selected for you to transport as a driver? 
Yes, it was. 
Where was the car to go from, what point to what point? 
Mr. Kiel: Objection. 
Exam. Reilly: He may answer that question. 
A I was to go from New York City leaving the folowing 
day, Wednesday, February VEth.) stoOuce: co Columbia, South 
Carolina. 
Q What was the date that you went to the triple Aaacon 
office? 
A That was Tuesday, February 15, 1972. 
Q Will you relate your experience when you went to the 
triple Aaacon office? 


Mr. Kiel: Objection. 


Mr. Examiner, this is the heart of the testimony of 


person who posed as a prospective driver who clearly had no 
intention of doing wnat he posed to do nor did he do it. 


Mr. Sarshik: The witness-- 


| es “GY/ 
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Exam, Rei i's ifind out whether he did 1© or not. | 


} 


Mr. Sarshik: The witness did not drive the automobile. | 


He did make a deposit for the automobile, the car was 


assigned to him and he was scheduled to report. I believe 


that there would be everything but the shipment itself. I 


believe it is proper investigative technique. It is not any 


statute. 
This is clearly an attempt to entrap. Le 
by having people pose as something they are not 

and they have no intention of doing in an attempt to elicit 
information which is not pertinent to this proceeding. The 
proceeding is whether or not acts were performed by the 
Aaacon Company as it related to shipments, as it related to 
the handling o: ims, and so on. 

I submit that this testimony and the answer to this 
question would be improper and I move--and I object. 

Mr. Sarshik: Why are the quali : of a driver 
selected not pertinent to this hearing? He was a person 
selected as a driver by triple Aaacon. 
qualifications and what standards he was suppose to meet 
would be relevant. 

Exam. Reilly: I am not, going to permit it. 

Mr. Sarshik: May I make a statement, an offer of 


= 


proof? 
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office at 137 West 42nd Street and stated that he wanted tc 
drive an automobile to Florida, that he was told by the 
secretary near the door at that office thea* there was no 
automobile going to Florida in the near future. She told 
him at that time that there was an automobile that had to be 
driven to Columbia, South Carolina immediately. He told 

her that he would drive that automobile for them and offered 
to make a $5.00 deposit. She insisted he make a $10.00 
deposit and he did so. She requested him to £111 out certain 
papers and told him that he could take the car out the 
following morning, Wednesday, February 16, 1972; she told 
him that they would give hin directions where to pick up the 
car, that it wasn't in New York City proper at that time, 

at least it wasn't at the triple Aaacon office; she gave him 
a printed form to f211) out, 

While the witness can't remember everything that was on 
the printed form, he did» remember giving his name and iddoten 
telephone number, his parents name and address and telephone 
number including a ficticious address for his destination in 
Florida. 

After completing the form, he spoke to a man who has 
identified himself as Mr. Gerard. The witness asked if he 
could bring two friends along to help him with the driving. 

He was told he was permitted. three people in the car as long 


as the people signed the form. He was told his friends were 
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not required to produce any references. He was told he had 
to leave an $80.00 deposit before leaving the car and the 
deposit would be returned at the point of destination. 

He said that the man who identified himself as 
Mr. Gerard said that he could not give him any directions 
concerning the drive. 

He was not screened or schooled in high safety or 
regulations at all. 

He said if he wanted any additional information or 
maps he could go to a touring center to pick them up. 

When asked if that was all, he replied everything was 
taken care of, all he had to do was come in the following 
morning at approximately 9:00 o'clock with the rest of the 
deposit money and go to the garage and pick up the car. 

The interview lasted approximately 20 minutes, there 


was no mention of any physical examination or physical 


i 
! 
i 
i 
‘ 
requirement at all. | 
b 


He had a driver's license which he produced at that time 
which stated that he wears corrective lenses although at the | 
time at triple Aaacon he didn't t tlasses on and no 
one asked him to take any test. 

He was not asked to sign a surity bond. His fingerprints 
were not taken and he concluded the investigation by calling | 


the people who were suppose to be listed as references. The} 
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Aaacon and the time he was to pick up the car the following 


o- 


morning. These people were never telephoned or written to 


to check the references. 


That would be basically the testimony prepared by this 


Exam. Reillv: Your offer of proof is noted for the 


record. 


Kiel: I move to strike the offer of proof as 


hy. 


being completely objecti ionable. 


Exam. Reilly: Your motion is overruled. 


Mr. Sarshik: You can step down. 


Exati Reilly: Thank you. 


Mr. Sarshik: That completes the case for the 


Department of Consumer Affairs. 


| Exam. Reilly: I think we are going to have a necessary | 


I don't see Mr. Jonnson. 


recess. 


(Recess taken.) 


i Mr, Johnson: Auto Driveway will not put any evidence 


5 

Exam. Reilly: Back on the record. 
4 in, Mr. Examiner. 
i! Exam. Reilly: Are you ready to proceed, Mr. Kiel? | 
j 
Mr. Kiel: I am, Your Honor, but I would like--I ama | 
little suprised that I have to do it right this moment. | 


I might get all the exhibits. We have many papers here. I 


thought we would do it after lunch. 
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Exam. Reilly. I snould have waited 2 minutes before I 
called a recess. 

(Recess taken.) 

Exam. Reilly: On the record. 

RALPH ZOLA 

was duly sworn and testified as follows: 

Mr. Kiel: Mr. Examiner, before this witness testifies, 
I neglected to request what disposition you propose to inake of 
the testimony of Witness Trecartin. 

I know that the case of the bureau and also the 
protestants has ended sort of abruptly. 

In order for me to proceed, I think I should know that 
we have completed all of the evidence against us. 

So I would ask that Mr. Browning either agree to the 
dismissal of and striking of the testimony of Hreeearttn 
or I will so move. 

Mr. Browning: Mr. Examiner, I think you have already 
made a ruling on the-- 

Exam. Reilly: = j If he is not here, I an 

} 

going to make a ruling. 

Mr. Browning: He is not here right now. Here is where 
we left it with him. I requested that he make himself 
available during this week sometime when he can come in. 


Exam. Reilly: Unless-- 


Mr. Browning: To testify on cross examination, and he 


Pe mene 


——— 


Boy If ¢ 
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told me yesterday that he had to pick a jury this morning. 
Whether he has done that or not, I don't know. I can find 
out, but it will take me a couple of minutes. 

If you are going to make a ruling on it right now, I would 
like to at least have the opportunity of contacting him with | 
a view to having him come in right away. 

Exam. Reilly: Unless Mr. Kiel agrees that he would 


cross examine the witness at some point in his presentation, | 


| 
H 
| 
| 
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‘ 
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I am going to make a ruling. If you want time: to contact 
Mr. Trecartin y think you better do it. 

“— Browning: Can we get stipulation? 

My. Kiel: I will agree that if you bring him in right 
after the lunch on recess, I will proceed now so that there 
will be no delay, but I will ask at that time-- 

Mr. Browning: I would like to make a phone Cali © 

can? 

Exam. Reilly: Why don't you make a phone call now. 

(Recess taken.) 

Exam. Reilly: On the record. 

Mr. Kiel: Mr. Examiner, one of the problems in preparing 

| 
for this testimony to be introduced now is that we are not | 
certain exactly what all of the exhibits are. We are aware 
what the commission has indicated specifically in their 
order, what practices are requested, but their are many 


seneral phases, and. the evidence that wi was s_intredyced“hy the 
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bureau is very--coveres a very wide ground, and I wonder 
if the bureau is prepared to advise us exactly what they see 
as the issues in this proceeding so that we can di.ect our 
testimony with respect to those issues. 

Mr. Browning: Mr. Examiner, I have told them several 

by letter what I recognize the issues to be and I am 

sure that they are fully aware what the issue: 

They have heard all of the testimony of all of the 


witnesses and they have had--most of the time they have had 


neys here, the two principals of Aaacon and 


I am suxe that they are fully aware of what the issues 
are in this proceeding which have been raised by the bureau 
of enforcement. 

Exam. Reilly: I agree they should know what they are. 
is an order. There has been a lot of tectimohy. It 
to the resjondent to meet the issues as set forth in 

the order and rebut the testimony if it is able to, and 
I don't know anything further that I can do or Mr. Browning 


can do to more fully advise them of what they feel are the 


DIRECT EXAMINATION 
(By Mr. Kiel) Please give me your name and address. 


Ralph Zola. 21 Churchill Road, Englewood, New Jersey. 


Are you employed by Aaacon Auto Transport Inc.) and 
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Auto Trip USA, Inc? 


Q Have you prepared a list of officers, directors and 


stockholders of those two companies? 


My. Kiel: I ask that that list be identified. 


| 
A Yes, I have. ‘ | 
' 
{ 
, 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. 155,' 
Witness Zola, was marked for 
identification.) 
Q Are you the Ralph Zola shown on Exhibit No. 155? 
A Yess 2am. 
Q What is the principal place of business of Aaacon Auto 
Transport? 
A 147 West 42nd Street, New York City. 
Q Is that building on a corner of 42nd Street and some . 
on the street? 
A 42nd Strzet and Broadway. 
Q Does the building have two entrances and two addresses? | 
A Yes, it does. 
Or three? Is there a Broadway address to that building? 
Yes, there is. 
. And what is that address? 
It is 1472 Broadway through 1480 Broadway. 


How long have you been connected with Aaacon Auto 


' Transport? 


ee an PRI 


respect to Auto Trip USA, is that the applicant 
t 73 


oe 


for the freight forwarder license which is still pending? 
A Yes, it 
Q Is that company inactive at the present time pending 


a determination of that proceeding? 


respect to four Zolas shown as 
and stockholders of Aaacon, are they ail 
A Yes, they are. 
Q And what is the relationship? 
A irving and Helen are respectively the father and mother 
of Paul and Ralph. 
Q What a your duties and responsibilities with Aaacon? 
A I am the vice president and a treasurer--and the 
treasurer and my main function is in the areas of finance, 
claims and in addition I do, as do all officers, work in all 
areas. 
Q Are you familiar with all of the activities and business 
of Aaacon, the respondent-applicant in one of proceedings? 
A Yes, Dam. 
Q Would you please tell us what your background and 
education is? 


‘ 


On the college level I have a B.S. in economics from the: 
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Wharton School of Finance of the University of Pennsylvania, 
Pennsylvania, and a J.D. from the Harvard School. 
Q Did you have any honors in school or did you receive 


any? 


A I was first in my class in the Wharton School in 


accounting and I graduated cum laude from the Harvard School.} 


Q Prior to your association with Aaacon, did you work 

as a practicing attorney? 

A Yes, I did. 

Q For how long? 

A Well, I must ammend that. It was actually during the 
time I was associated but prior to my full time association 
with Aaacon, which was in September of 1967 I was--September 


of 'GS, I am corrected, I was an attorney with the firm of 


Forsythe, McGovern, Pearson & Nash, and we were outside 


counsel for the American Stock Exchange. 
Q Since you have been connected with Aaacon as a vice 


president and treasurer and director, have you continued 


to practice law? 

A Yes, I have. 

Q Are you a partner in 4 law firm? 

A Yes, I ama partner in the firm of Zola & Zola. 

Q With respect to that firm, do they also represent 
clients Aaacon Auto Transport and Auto Trip USA, Inc? 


A Yes, among many others.. 
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Q In connection with your duties and activities for Aaacon| 
and also as an attorney, have you familiarized yourself with 
law as it relates te automobile accidents in cargo complaints 
A Yes, I have tried to. 

Q Was that done only with respect to the law and statutes 
and decisions in New York? 

A No. My studies in that area are on 4 national and 
federal basis. 

Q Have you done any work with respect to the problems of 
third party liability in automobile accident matters? 

A Yes, i nave. 

Q Are you familiar w’th the certificate of public conveyan 
and necessity held by Aaacon? 

A Yea, Lam. 

Q Have you familiarized yourself with the proceedings 

both in court and before the Interstate Commerce Commission 
which culminated in the issuance of that certificate of 
public conveyance and necessity? 

A Yes, I Nave. 

i. With respect to the basic and prime transportation 
service involving the transportation of used passenger 
automobiles, what type of drivers did your company use? 


A Our company uses at the present time two types of 


drivers, those who denominated as casual drivers and those 


who are denomiated as professional drivers. 
Q Was there a proceeding before the Interstate Commerce 


APechOM GS oI 
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Commission by the National Association of Automobile 
Transporters to have the commission adopt some rules with 
respect to which these two terms, casual and professional, 
could be specifically identified in a commission decision? 
A Yes, they were. 
Q Did the commission refuse.to do it? 
A Yes, it did. 
Q Could you tell us what, in your mind, is a casual 
and what is a professional driver? 
A A casual driver is one who is basically seeking some 
benefit for himself from the transportation of the vehicle 
which he is driving. 

Whereas a professional driver is solely interested in-the 


transportation of the vehicle would be remumeration. 


| 
| 
H 


Q Would you just tell me sir, do you maintain a tariff 
which is your tariff MF-ICC No. 6, which provides for rates 
on transportaticn when a casual driver is employed? 

A Yes, we do. 

Q Do you also maintain on file with the Interstate 
Commerce Commission a tariff MF-ICC:’No. 7, which provides 
for rates applicable on transportation service performed 
when the so-called professional drivers are used? 


A Yes, sir. 


Bh en = re 
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Q In each of those tariffs, is there an explanation of wh 


a casual driver is and a professional driver? 


ea ASSO 


| 
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A 
gave. 
What is 


Q 


the bas 
shipper is concerned 
supplied? 

Basically, (if a 


is able to transport 


ascertain, at a very 


Yes, and a more explicit explanation than the one I 


ic difference insofar as the cost to the 


if a casual or a professional driver is 


casual driver is supplied, the 
the vehicle at a--from what we 


low cost, in fact, a cost that 


is the 


lowest which is of any form of transportation of the vehicle, | 
including the shipper driving the vehicle himself, whereas 
when a professional driver as eee to the vehicle, I 
believe our tariff provides that he is charged--the shipper 
is charged on a mileage basis, which would include all 
expenses and it becomes--based on a payment according to the 


number of miles shipped of the driver's expenses and all 
LS 


related expenses concerning the shipper. 


Q 


Would the driver be compensated as an employee? 


A The driver is then an employee of Aaacon and is 


compensated. 


Q How is your operation performed by casual drivers? 


A The primary obligation is performed with casual 


drivers. I believe it was indicated in the commission's 


decision. 


Q 


When a shipper contacts you and requests your service, 


do they have the option of having either a casual driver or 


cece oon ap neem a a ae me, 
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a professional driver at their sole option? 
A Yes. 
Q Now, does your company maintain certain forms which it 
uses in the conduct of its business to expedite the handling 
of your business? 
A Yes, we do. 
Q Do these forms remain unchanged? 
A No, they are subject to revisions. 
And are they revised from time to time? 
Yes, they are. ‘ 
What would be the reason why you would revise forms? 
A There are basically two reasons. One would be if 
business practice and experience dictates that a change is 
required, and the second reason is that we are continually 
trying to ascertain, since this is a fairly new industry, 
the legal requirements, and we make the changes in our 


forms to comply with those requirements insofar as we are 


able to ascertain what they are from time to time and 


insofar as they change from time to time. 

Q For example, in the type of form that is in this. record 
time and time again and referred to as the bill of lading, 
is that prepared as a multi-part form? 

A. Yes, it is. 

Q When you revise or modify or change that form, would 


ou give me some indication .as to the time, the lead time 
£ 
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that's required to make such a change and get the printed 
forms back for distribution throughout the United States 
where you operate? 
A The forms are reproduced in four original parts 
and there are very few companies that do that. It is done 
in South Carolina, I am not sur: of the state in the south, 
and normally between the tendering of the form, the setting 
of the type, the proofs and the corrections returned to us, 
it would take two to three months, including distribution, 
ana on occasions it takes up to six months. 
Q Have you recently had a requirement to print billie of 
lading so that you can tell us how long it took in the last 
instance? 
A 
Q How long did it take? 

In the last instance, about two or three months. 
Q I show you a document and it is entitled, "Aaacon Auto 
Transport, Ine." It has a red heading and black printing 
in the body of the document. I ask you if you can tell us-- 
do you recognize that document? 
A Yes, 2) do. “ 


Mr. Kiel: May I have it marked for identification? 


Exam. Reilly: Marked for identification as Exhibit 


No. 156. 


1414 


(Applicant's Exhibit No. 156, 
Witness Zola, was marked for 
identification.) 
Q Would you tell us what Exhibit No. 156 is? 


A Exhibit No. 156 is the current sales literature used 


by our company and is enclosed with our correspondence, our 


or ; , , “ 
official correspondence with every inquiry made by a 


potential shipper. 

QO Now, while we are at that, how do shippers learn of your 
services, if you know? 

A They learn of our services in several ie Through 
advertising, in newspapers, on the radio, the yellow pages, 
a lot of them come in through recommendations, and through 
active solicitation program maintained by our company. 

Q With respect to the information contained in your 
advertising, do you consult with representatives of the 
Interstate Commerce Commission to assure that your 
advertising in the newspapers and magazines, is within what 
the representatives of the commission believe it should be? 
A Yes, and we have made changes on several occasions 

at the suggestion of the commission. 

Q Does the coimission call you sometimes and tell you 
certain material in your advertising should be changed or 
modified? 

A Yes, it does and it has. 


Q Would you give us some typical examples of that? 


pn es = 
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Our advertising in the New York Times used to 


use the word "fully insured," and it was our understanding 
that this was based upon the fact that we met all insurance 
requirements of the Interstate Commerce Commission and had 
filed with the the appropriate certificates through our 
insurance carriers 
We were then--we were called by Mr. Len Schocr, who 

the chicf of the section of insurances, I believe, I 
think that's his title, and he discussed with me on quite 
a cordial basis the implications of those words and the fact 
that there are exceptions to carrier liability which inured 
to the benefit of the insurer of carriers, and there were 
therefor occurrences under which the cargo or the liability 
of an individual might not be pound by Aaacon's insurance 
and he suggested that we delete the word “fully,” in front 
of insuraned, and we did, and at that time we stared to 
spell out more spe ficalls 12 al insurance coverage 


rather than leave jus he ' 2d in, which we felt 


Have you also discussed similar matters with the local 
sepresentatives of the commission in New York? 

Yesi\, we have. 

Have you made changes in your advertisin; 


surcested from time to time? 


we have. 


Q In connection with your relationship with Mr. Schoer, 
have you received on the advise and opinion from him with 
respect to certain of your responsibilities and obligations 
to the public? 

A Yes, we have. 

Q Have you met and discussed these with him to the best 
of your ability? 

A Yes, we have, on several occasions. 

Q Have you ever failed to follow the requests or 
recommendations of any representative of the cemmission with 
respect to your advertising? 

Mr. Browning: I object. These are very leading 
questions and this is very general evidence that is being 
adduced. Unless we tie it down to specifics, it means 
nothing. 

Exam. Reilly: 4 think you should rephrase the question, 
tir. Kiel. 

Q Will you tell me, sir, the occasions when you have not 
followed the suggestions or recommendations of representatives 
of the commission with respect to your advertising? 

A With respect to our advertising, we have followed every 
suggestion ever tendered to us by the Interstate Commerce 


Comnission with respect to changes in our advertising and 


holding out with regard to the services and obligations we 


provide and we have on other oecasions I might add, soupht 


APPER ST 


to ascertain the wishes of the commission. We have not 
always been wholly successful but whenever we happen to find 
out what those wishes were, we comply voluntarily. 
Q When you send the paper which is identified as Exhibit 
No. 156 to a person calling you about using your service 
for the movement of their automobile, do you send them any 
other documents? 

Yes, we do. 

I show you a docjment entitled, "Treight bill, Owner's 

printed in blue ink and ask you to identify 

Thats, 2 


That i copy of what we send to customers who make 


service--to petential customers who make 


our service. 


for identificati as Exhibit 


A £ ine Eee 
(Applicant's §& 
Witness Zola, was 
identification.) 


Along with that document, Exhibit No. 


which I show you? 


Mr. Kiel: Mr. Examiner, may I ask that be marked 
for identification? 


Exam. Reilly: The freight bill order form is marked 


identification as Exhibit 158. 
(Applicant's Exhibit No. 158, 
Witness Zola, was marked for 
identification.) 
When was Exhibit Nos. 157 and 158 prepared? 
They were prepared approximately the week of January 
27th. 


Mr. Browning: Mr. Examiner, I would 3 to get the 


date, the year. 


The Witness: 1972, I am sorry. 


Q What were the basic changes that are in Exhibit Nos. 
157 and 158 that weren't previously contained in similar 
documents that you used? 

A The major changes are in the final part of the document 
which states, "Subject to and incorporating all provision 

of carrier's bi of lading," that had been in our earlier 
document to which we added the phrase, "which is reproduced 
on reverse side hereof," and then on the reverse side, we 
have reproduced in total the entire bill of lading 
apreement, as is usec by Aaacon Auto Transport, Inc. 

Q wiy did you make this modification as shown in 

Exhibit Nos. 157 and 158? 

A Quite frankly, we had testimony by witnesses in this 
proceeding, some of whom alleged that they were not familiar 
with the provisions of our bill of lading at the time they 


contracted with our company. 
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These allegations were not known to us earlier and this we 
felt was the simplest way to make su trat the first time 
we contact an individual, and I mig} * 4 that these are 
mailed out always with the sales literat ire as tne first 
contact that Aaacon makes with any prospective shipper, 
that he has in front of him the agreement, and since the 
white copy is r ined at all times by the owner, he has 
a duplicate original of what the bill of lading is 

an ample opportunity prior to contracting with us to know 

the obligations he is incurring. 

Q With respect to Exhibit No. 156, would you briefly 


indicate - changes, if any, were made in that exhibit 


The changes in Exhibit No. 156 have been made over a 
number of years. At the end of the lst paragraph, the next 


to the last line says, “the transportation of your car is 


fully supervised." That phrase used to be, "fully guaranteed. 


it was our understanding 11 we meant by that phrase 
will get it there even if we 
irivers. 

Sone people, however, confused that phrase "fully 


guaranteed," that if the car broke cown we would put it in 


truck and get it to then. 


i 


| 
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We eliminated that representation and indicated that the | 


transportation supervised. By t we mean we have over 
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70 offices from coast-to-coast and we are able to redispatch 
ears that suffer mechanical breakdowns after they are 
repaired. 
The next paragraph indicates the change which I inentioned 
earliers in my discussions with Mr. Schoer. 
Je originally stated that the car was fully insured. 
spelled out the type of insurance 


we have, 3 ‘ : ; is liability insurance 


et tl th te NC EE TTA 


for bodily injury and property damage. And then we indicate 


that the collision coverage of the vehicle has no deductible 
, 

amounts. 

Let me see what other changes there are. 

The next paragraph was changed as a Sales matter from 
a prior literature but it just emphasizes the fact that we 
have a lot of offices. 

I think that would be all of the major changes on 
Exhibit 


Q In the conduct of your business, does your company use 


A Yes, 


' 

| 

4 

a document entitled, "Bill of Lading Agreement"? 
i 

1 

h 


Q I show you a copy of a blank agreement No. H11222, which 
I have marked for identification, and I ask you, Sip, is 
that the bill of lading form that you now use? 


A Yee, it is, sir. 


Q Ts that a four part forn? 


Yes, this is the quadruplicate form we discussed. 


is a driver's copy; the second a car owner's; 


the third a directional copy; and the fourth a home office 


Mr. Kiel: iay sk that that duplicate be marked for 
identification. 
Marked for 


’ 


(Applicant's Exhibit No. 159, 
r 

Witness Zola, was marked for 
identification.) 


I might note, tir. Kiel, that ill of lading, 
in all respects similar to the freight 
sill of lading agreement reproduced on the 
the freight bill 
Exhibit Nos. 157 a 
that the home 
that's the green 
use with regard 
is reproduced on Exhibit No. 158. 
say, that the driver has this day deposited as a bond 
deposit, and he 


Q That's in the lower right-hand corner where I have 


Mr. Browning: I don't have that. 


The Witness: You would find it on the freight bill, 


Exhibit No. 159, when was that modified? 


si Mr. Browning. 
4] Q Mr. Zola, did you attend this hearing and hear the 
| testimony of the various witnesses who have preceded you? 
ol A Yes, I have, sir. 
{| Q In connection with the bill of lading which is 
; 
i 
5 
' 


A It has been subject to modification over, the past 3 


a 


ey years. This bill of lading was actually drafted, I believe, 


at the beginning of November. 


Q 


Of what year? 


re 1971. 
Q After these hearings began? 
A Yes, sir. 
i 


| 

i Q Prior to the initiation of these hearings, did you ever 

discuss with any representatives of the commission the | 
| 

i terms and provisions of the bill of lading agreement that you: 

then used? 

A Yes, sir. 


7 9 Would you just briefly tell us about such discussions? 


Whom did you discuss these matters with? 


¢ 
a a a NRA 


A I discussed the matters with, among others, Mr. Browning 


of the Bureau of Enforcement, and Mr. Schoer, who I previousl 


identified. 


Q Did another representative qh-yourR- Gompany-neet—with| 
Jaro: 3) as 
| 


. 


other representatives of the Bureau of Enforcement with 


respect to matters contained in your bill of lading? 

A Yes. 

Q Did your company make changes in Exhibit No. 159 which 
make it somewhat changed and different than the prior bill of 
lading agreement that you used? 

A I wish to correct--I hesitated before on the date. 
This bill of lading was redrafted at the beginning of 


December, 1971, not November, and the answer to your question 


All right. 

Now, would review with me point-by-point the 
changes made in the paragraph which contains--strike that. 

By the way, what is the type size of the-- 
A Mr. Kiel, I must interrupt. -The bill of lading which 
I have been given as Exhibit 159 is not-- 
Q Is not your new bill of lading? 
A Is not our new bill of lading. If I may look at your 
copy. Maybe I just received a bad copy. I wish to explain 
that. 

When it appeared yesterday that we were going to 

I asked someone to bring down some bills of lading 

and one of our office employees did. He apparently brought 
down copies of old bills of lading which have been dis- 


yy 


continued. The new bill of lading series marked J, and the 


eas 
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bill of lading series which is Exhibit No. 159 is marked H, 
the J bill of lading is reproduced on the reverse side 

of the freight bill and after lunch I will attempt to have 
copies of the proper bill of lading made available. 

Q With respect to Exhibit No. 159, it is the same document 
that you used prior to the revision that you have been 
discussing. 

A Yes, this was the document used prior to the revision 
which was made in December. : 

Q And it is different from the material on the back of 
Exhibit No. 157 and No. 158. 

A That's correct. 


Q The material on <he back of No. 157 and No. 158 is the 


form of bill of lading you now use? 
bo 


A Yes, in slightly reduced form. 


Q With respect to the type size of the b‘ll of lading which 
you now use, what is the printing of the-~and I am looking 
at the back of Exhibit No. 158, the paragraph which starts, 
"Shipper understands"? 
A That is in ten point type. 

Mr. Browning: Where is that? 

Mr. Kiel: This, "Shipper understands." 

. Mr. Browning: Okay. 

Q Has there come to your attention recently a requirement | 


in New York City with respect to the use of any particular 
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size type to be of such size as would be properly readable 
and clear for purposes such as you have here? 
A Yes. The Bureau of Consumer Affairs of the City of 
New York has recently set forth requirements that provisions 
of financing agreements which might be--might contain un- 
usuale provisions with regard to sellers be in ten point 
type.) Our bill of lading--that's a proposed rule which 
hasn't pone into effect. 

Our bill of lading has been in ten point type for over 
two and a half years. 
Q I show you a copy of the ad and~-newspaper article and 


ask you if that's an article that you clipped out of the 


Yes. 
Do you recall the paper? 


in the New York Times of approximately two weeks 


Mr. Kiel: May I ask that that article be marked for 
identification? 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. 160, 
Witness Zola, was marked for 
identification. ) 


Mr. Kiel: $o that the record is absolutely clear, the 


printing of the paragraph on the back of Exhibit Now 158 1s 
ee z4 cies TT 
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not ten point type. 
The Witness: That is correct: As) I stated, it is 


Slightly reduced. 


A Ten, point type. The: back ef the freight bill is nine 
or eight point type, bold. 


Q Would for reference purpose at least, the size of type 


Q But your bill of lading is? | 
J 


on the paragraph starting "shipper guarantees," on Exhibit 

No. 159 be the ten point type? it's your old bill of lading. 

A Yes. 

Q And you will get us a copy of the new one before your 

testimony is completed? 

A Yes, we are ordering it now. 

Q Will you point out, ‘sir, and). I will appreciate it if 

you would go right down the line in the paragraph beginning 

( } 

"Shipper understands," ion the back of Exhibit 158, the 

changes that you have made in that provision? 

A Yes. The first sentence reads, "Shipper understands and. 

agrees that the shipper is responsible to tender the vehicle _ 

to the carrier in good operating and mechanical condition." | 
This is pursuant to our tariff rule and replaced a | 

phrase in the prior bill of lading that the shipper guarantees 

the operating and mechanical condition and assumes all 


responsibility for damage and all liabilities arising 


therefrom. 


Q Why did you make the change? 
A I made the change, one, in order to make it conform to 
the tariff provision, and secondly, because it sets forth 
what I believe to be the true understanding of the parties 
as well as what is the federal law. 

to imply in any way that the shipper was 
extending by contractual obligaticns, undertaking by 
contractual obligations any obligation that wasn't his under 
federal and state common law. 
Q Would you go to the next sentence beginning with, 


pper is solely responsible.” 


The next sentence had originally read that, "regardless 
of cause, carrier shall not be liabile for any damages or 
consequences--" no, excuse me. That next. sentence which 

bill of lading, “Shippe 
responsible for all damages and liabilities ari 
inherent mechanical or operational vice or defect in the 


vechicle in the absence of carrier fault." 


Again reflects federal law, as we have been able to 


ascertain it. We have added in the phrasc, “in the absence 


er fault." Which, as we understand it, was reflected 
and is reflected in the 
decision and have 


first sentence in the old bill of 
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"Assumes all respensibilities for damage and all liabilities 


arising therefrom," which omitted the phrase, "in the 


absence of carrier fault." 
Q liave their been federal appellate decision which set 
forth the carrier's responsibility or lack of responsibility 
with respect to the inherent mechanical or operational vice 
or defect? 
A Yes. 
Q And we have certified copies of those decision which 
will be made availabie here later? 
A Yes. 

In addition, this reflects the old federal law, 
the continuing federal law in the Hoover Moter Express 
Q Was that a federal case. 

That is a federal case. 
Q Breifly, what did that cover? 
A That case stated--actually that case went quite a bit 
farther than the contractual provision and stated that a 
carrier is not responsible for the inherent structure of 
the cargo being shipped that might be damaged in transit. 
In that case, the court went on to say, in spite of the 
vibrations that are normal and attendant in trucking. The 
court felt that that was part of the understanding of a 
shipper and carrier as to what's going to happen and the 


carrier was not responsible for the -sinemeasaegune defect in the 


a meee yt ee, 


farvinc~ 97/ | 


structure of the cargo which was electrical equipment. 
instance, the cargo that you transport, do you 
any truck or other device to carry the cargo that you 

transport? 
A No, sir. We operate the cargo by driving it. And in 
that way, I think, our transportation service is unique in 
the entire realm of transportation. 
Q Would you go on to the next sentence, 
A The next sentence -- 
Q Before you do, may I wit 
mouent, please. 

Have you read the decision of the interstate Commerce 
Commission at 340 ICC $15? 

2 have. 
I refer you to the last paragraph on page 525 of that 
The second sentence, which begins with the words, 
"Carriers are not liable." 
next to the last paragraph, second s 

I have that marked. 
Q In your opinion, did the provision of your bill of 
lading conform to the statement of the commission with 
respect to the non-liability of the carriers in situations 
of the type that you have provided for in your bill of 


lading form? 


is, and not only conforms, but 
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it out so the shipper is put on some sort of notice as to what 
obligations he has and what obligations the carrier has. 

Q Would you go to the next sentence beginning with 

"Carrier and shipper agree." 

A es. 

That was chanced again to read, "Carrier and shipper--" 
Q We can all read it. Would you explain it, please? 

A Yes. My research as to carrier liability included the 
question of special damages, which apparently is quite a 
difficult question. 

As I understand the federal law after thorough research, 
a carrier is not liabile for special damage occuring during 
a shipment unless he has prior notic f them, that prior to 
the shipment, and accedes to them. In our old bill of 
lading, we excluded liability for special damages and 
specifically special damages such as car. rentals. 

In our new bill of lading we merely require prior notice 
of special damages so that we can take proper action to 
protect ourselves with regard to the length of time of 
transportation. 

I might note that the standard measure of damages as 
outlined in the commission's report at 340 ICC would be the 
depreciation of the vehicle, that is to say, if a vehicle 


were five days late beyond a reasonable date, it would be the 


depreciation of five days, however, car rentals are normally 


a much greater amount of money a —sonctimes pcopld—have- three 


appeni x S73 | 
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ed 
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and four cars 1 | amily and don't contemplate car rentals 
ry are absolutely dependent on a 
in this matter we are able to inform 
to what the situation 


here if they no’ 


Q On the uniform di fF lading which provides various 
and sundry things, many of which are not applicable to 
trucking such as the Antwerp agreement and the railroads 
nes being responsible to move freight ona particular train 
or schedule, in your opinion, is this substantially--is this 
for the same 
to motor carriers. 
sane reason, sir, do you have anything else 
of lading with respect to the expected arrival 
the vehicle at destination? 
Yes, in block bold letters at top of the bill of 
lading, we put the word "estimated," above e due date. 
The purpose of putting in a due date all al} 


have a clear record of driver anu owner expectations as 


what constitutes a reasonable time. 


In other words, to avoid holding out to a shipper as 
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Q Did your company have a turiff provision which permits 
a shipper by paying for a special service to get a more 
definite commitment with respect to the handling which should 
provide a faster and more expedited delivery? 
A Yes, he has that both in our professional tariff and 
our expedited service provisions. 

Would you go to the next sentence be sinning with the 

"Shinper undersands and agrees"? 

In that sentence, we have added--strike dient 

We have notified and made as part of your agreement 
casual drivers are going to be used. 

While the commission has given us authority to transport 
vehicles by casual crivers and where we have never made in 
writing any representation to the contrary, we feel that 
this way there can be no doubt ina 
petting what has been previously defined as a casual driver, 
and we have thereafter the words "casual drivers who are 
independent contractors." 

Now, n 
by implication raised at this proceeding. 

Q Would you explain it, please? 
A Ee independent contractor status of the driver protects 


the car owner from the driver making a claimfor bodily 


injury damages under workmen's compensation. We have had 


discussions with regard to that. While we have always 
maintained that we are responsible for the actions of our 


. . + ' 
drivers whether they are casual or professional, the employment 


j 
| 
status with regard to the shipper and with regard to Aaacon 
is of more than the impression to the shipping public. 
Q Has the amount of the repairs been ch>nged froin your 
prior bill of lading agreement from 20 to $25.00? 
Yes, the next sentence indicates that the amount has 
been changed in accordance with what had always been our 


tariff provision. The prior provision for $20 gave the 


& 
shipper a little additional cushion of notice. However, 
incorrect, and even though it didn't enure to the 
benefit, the procedure notice provision 

regard to the $25.00 cut off is now reflected in our bill of 
lading. 

In any event, this change was made when it became cleai 

be spelled out specifically? 

Yes. 
Q With respect to t arag. sentence 
besinning, "In the event,” would you explain that, please? 
A Yes. 

that explanation is a twofold matter. We are required 
under federal law to collect the entire tariff within seven 


days. That's also part of our tariff provision. We used to 


have an operation whereby the shipper and the driver at 


yw 


KX G76 | 
| 


Me 


es 
e) 


1434 


destination could adjust between themselves, the two parties 
who are actual witnesses in most instances to the condition 
of the car before transportation and after transportation, 
on the basis of a mutual confrontation and examination on the 
spot to inake a determination of the value of damages and 
for the shipper to retain from the freight fees--the freight 
charges due the carrier any portion of that freight charge 
due which would cover the shipper for fair damages to the 
vehicle, and this amount would not be paid to the driver. 
This procedure, we felt, was fair, but it permitted a 
shipper not to milk a claim and not to defraud either the 
driver or our company, because he had to face the driver. 
However, the commission has pointed out to us the fact 
that it might possibly constitute the settlement of a claim 
without carrier investigation. As a result, we have terminated 


j 
: ; 3 , } 
that practice and now require in the event of any damage to aj 


vehicle that no part of the final freight payment be made to 
the driver but that the entire freight payment be forwarded 


to the carricr regardless of the size of the claim. 


Additionally, Mr. Schoer had taken exception to our 


| 
| 
| 
| 
| 


earliest bill of lading provision which stated that payment to 
the driver of the final freight bill charge was a waiver of 
the claims of the carrier. 

Q Of the shipper? 


I am sorry, of the shipper. He stated to us that we 
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night not use that because it would violate Section 2011 and 


he suggested to us that we say that it constituted evidence. 
Ye had put in our prior bill of lading the fact that 
it was conclusive evidence, meaning that it created a prima 
facia case. However, in light of the issues that have been 
raised by the commission in this hearing, we felt that in 
inate any question of whether or not it is 

conclusive or inconclusive, we eliminated that word entirely 
and just state that the payment constitutes evidence, that 
is to say it constitutes an indication of a satisfactory 
delivery and does not exculpate the carrier from either the 
settlement of any claim or the investigation thereof. 
Q When the original application was heard and your 
original certificate was issued, was the commission advised 
that the driver would be collecting the final portion of the 
freight charges and is it referred to by the commi 
its dis 

oreover, on the original application, the entire 

the freight charges were withheld and 

settlement made on a confrontation or face-to-face basis 
between the driver and the shipper was spelled out in full 
at that time. 
Q Have you familiarized yourself with the shipping 


documents used by other companies in the same type of 


A I am intimately familiar with them. 
Q Do they provide for the same type of payment to the 


driver upon delivery? 


A Yes, the operation of peynent and settlement with the 


driver that I nad outlined had been our prior procedure is 
currently used by all other drieways to the best of my 
knowledge. I may just add one point to fill out the 
picture. 

Since these drivers are casual drivers and not employees 
of our company, we are not in a position--strike that. 

The drivers have no incentive on the basis of future 
employment to hide damage, that's to say, they are not going 
to be penalized. We keep no record of damage to a car done 
by a driver nor would that be an excuse for his non use as 
a casual driver in the future. 

There are provisions that we have for not using a driver 
again if he acts in an improper manner. But the whole 
tenor of this provision is that the driver is not going to, 
as indicated in the ICC report at 340, as indicated is the 
practice with some trucking companies, create a false report 
or try and hide the damage to protect his record, because 
he has no record with us to protect. 

Q In that respect, in connection with these drivers, 
do exchange inforuation with other carriers regarding certain 
persons who have been found not to be suitable for casual 


driving of automobiles? 
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A Yes, we do. And we maintain in each of our offices 

a list of names, social security numbers and drivers' 
licenses and on the occasion, on the evidence to identify 
them, of these individuals, and we attempt to weed out thes 


persons, and also this information is made available to the 


“Federal Bureau of Investigation, which has on many occasions 


requested information from our files which are often more 
extensive than their own with regard to the individuals 
and what has happened. 

For instance, we always have fingerpints and 
photographs of then, and sometimes the FBI didn't, and we 
cooperate as fully as we can. 

respect to the document, would you go on to the 


ntence, starting "Should carrier be liable 


1 


taken directly from the uniform bill 
lading, Se ; B, and is reproduced totally. 
Does your company hold from the Interstate Commerce 
mmission a released rates order? 


Ar. Kiel-- 


I am sorry. 


A (continuing) --if you will permit me. I would like to 
compare that with the sentence that we used to have. And 
that sentence stated that "The agreement shall not operate 


as a waiver or avoidance of ws contract of indemnity 


<scnacatatneaasiassiaaneiasaisnciemiah ean OPO 


nceeeee eee ncn ina aan at 


which shipper effected prior hereto or the obligation 
hereunder which shall dissolve upon the indemnitor and said 
contract of indemnity shall be and reamin in full force 


and effect." 


eae 


In our meeting with Mr. Browning, ‘n Noveuber of 1971, 
{ 


the question was raised as to the--excuse me, it was November 


1970, I beg your pardon. The question was raised as to the 


' 
meaning of that provision. That provision states what is 


the general insurance law. That is to say, insuranc¢ 
policies for collision and liability protecting a shipper 
car owner very often have exculpatory clause with regard to 
contracting with third pa: The purpose of our including. 
this language is to make sure that our contract cannot be 
classified by the owner's insurance company as one which 
exclupates them. It in no way is meant to nor does the 
language in any way create a question of whose insurance is 
primary and whose insurance is secondary. It states that as 
to those matters in which the car owner's insurance is 
primary, that is, which dissolve upon them primarily, it 
shall remain in full force and effect. And the sole purpose 
of that provision was to protect car owners. 

Q With respect to the next sentence, does your company 
still hold a released rates order which by its terms permits 


you to contract with the shipper whereby the shipper may 
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motor vehicle? oD you stiil hold a released rate order? 

A Yes, and I might add that at all times relevant to all 

of the shipments presented in this proceeding such released 

rates order was in effect and was part of our tariff and 

part of our bili of ls 

Q If the shipper avails himself of the right to declare 

a higher value than $50, is there an additional charge? 

A There is an additional charge provided for our tariff, 

provided for in our tariff. 

Q Then if he ships based on a released value, would it 

follew that there is a lesser charge than he would pay for 

the full value? 

A Yes, (Sirs 

Q Would you go to the next sentence? "In any event," 

the sentence begins. Is that also part of the released order? 

A Yes, the commission, however did not require us as part 
the released rates order.to print that, but we feel that 

in order to inform the shipper as to the ultimate maximum 

Liability of carrier in any event whether or not he lists] 

and values the bapgage and pays the additional charges, he 

should be notified. Although we aré not required to so 

notify in our bill of lading. 

Q Would you go to the next sentence which starts, "All 


terms and conditions." Is that a change or is that 


substantially the same as what you did in the past? 


A Bear with me for a moment. I want to examine it 
carefully. 

The next sentence, sentence 11, is part of our tariff 
and is reproduced in the bill of lading and incorporates by 
reference pursuant to the ICC sugsestion which was 
incorporated in our tariff, incorporates by reference the 
terms and conditions of the uniform bill of lading, uniform 
straight bill of lading, which are reproduced in our tariff 
and are available to tie shipper and driver. . 

Q Does your tariff, if I have it, revised page 8 in 
MF-ICC No. 6 Rule 21, provide a bill of lading which by 
reference makes a part thereof all the terms and conditions 
of the uniform straight bill of lading may be used? 

A Yes, sir, and the bill of lading that we use now and 
have used in the past by reference makes a part thereof 

the uniform straight bill of lading. 

Q Jould you go to the next sentence beginning 

notice required." 

A Yes. 

Q What is the reason for that? 

A Well, the reason for that sentence is that the shipper 
is required under federal law as reflected in the ICC's 
original report and its no proposed rules, to file with the 
carrier an original claim for damages before the carrier 


may voluntarily make any payment and so we notify him prior 


qt 


| 
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to the shipment that in the event of a clain, he has to send 
us an original clain. 
Q In any event, was ,this provision intended to be in 

} 
your bill of lading before the recent decision of the 
commission at 340 ICC came out? 
A That provision has been in our bill of lading for the 
last two and a half to four years. I don't know just how 
far back it goes. 
Q With respect to the next sentence, "The shipper shall 


all steps necessary," 


what is the purpose of that? 

The purpose of that is to inform the shipper before 
he contracts with us of his duty to mitigate damages. It is 
reflected in the decision of the commission in 340 ICC, which 
we have referred to and the rules recently promulgated by 
the commission thereunder, as was the previous sentence, 

it is also required, by the way, by federal law concernin 

measure of damages that a shipper may collect. 

At page 570 of the commission's decisions, did the 

ion indicate in the first full paragraph that it's a 

well established principle of law that there is a duty to 
mitigate damages? 


A Yes, the language is a well established principle of 


law. I might add in the commission's-- 


Q Before you go to that, may I ask you one other question. 


\ 
} 
' 
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With respect to 576, page 576, the first paragraph, does 
the commission indicate their position with respect to 
shippers and consignees who reject property which is 


damaged in transit or who ignore their duty to mitigate 


and indifferent 


j 
attitude of some shipp é mee indiscriminately 


make rejections. ‘ 
Q You were going to refer to the order of the commission 
coming out of that proceeding. 
A Yes), sir. 

The minimum filing requirements stated in Appendix E, 


which is now Section 1005.1, I believe, of the repfulations 


shall require an original claim from the claimant sufficient 
to identify the loss, assert liability, and I am summarizing, 
and, three, making--I am quoting now, "Making claim for the 
payment ef a specified or determinable amount of money," 

and that in Section C thereof, they indicate that appraisal 
reports, notations of damages on bills of ladings or 
inspection reports issued by carriers shall not constitute 

a sufficent original nor in Section D will a clain 

for an uncertain amount be considered a sufficient cliam. 

And finally, and, I think, this is most important in this 


proceeding, in Section E, they state that on the claims for-- 
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that is to say, similar claims on the game shipment are 
wrongful and cannot be paid and that conflicting and over- 
lapping claims shall require substantiation on the part of. 
each claimant. 
Q With respect to that Appendix E in Section 1005.6, 
does the decision set forth what is required now for the handling 
of salvaged and merchandise er freight that is damaged in 
transit? 
A Yes,, it does. 
Q Do you know of any other decision such as this where 
the commission has given you information-- 
A Excuse me, I can't hear you. 
0 Do you know of any other decision of the commission where 
the commission has given you a formal ruling with respect to 
what is expected of you in the handling and processing of 
claims? 

Any other decision? 

Yes, before the decision 340 ICC. 

No, sir. I might add in that regard, we have under- 

aken several inquiries from the commission in order to make 

a reasonable determination of what is required of us and 


of other carriers. 


Q Have you familiarized yourself with the requirements 


set forth by the commission in Appendix E? 


Yes, sir. 


Insofar as your company is concerned, do they appear 
and reasonable? 

Yes. 

Can you comply with them? 


A Yes, sir. 


Q Have you undertaken to assure that your company is 


going to process Sts claims in the manner required by the 
Appendix E? 
A Yes, sir. And I might add that I believe, further 
testimony will show that prior to this report coming out, 
almost every provision of this report was followed by our 
company. 
Q Now, go to the next sentence on your Exhibit 158, 
"Driver shall be responsible," what is the purpose of that, 
please? 
A I am sorry, you are just a little ahead of me. Since 
our bill of lading agreement actually constitutes tripartite 
contract between the shipper, uS, and the driver, we make 
clear in no uncertain terms that any traffic tickets 
incurred by the driver or any violations of law during the 
transportation will be his responsibility. This is in line 
with the same thinking and reasoning that has the phrase, 
"Independent contractor," referred to earlier. 

I might add, just to make very clear for the record, 


that in no provision of that sentence or any other § 
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do we, does Aaacon state that it shall not be additionally 
liable, but we want to make sure that the driver understands 
that he is the one whose primarily liable for his violations 
of law. 
Q If a driver should get a traffic summons and--if through , 
some act of the driver a traffic summons should be issued 
against the owner of the vehicle, for example, and the driver 
cannot be secured to pay the amount of the summons, what 
does your company see its responsibility to be in that 
instance, since this sentence is as provided in this 
document? 
A Our responsibility is to pay those violations. Actually 
{ might say technically -our responsibilities to pay the 
owner for the violations which have been incurred because 

measure of damage. What we normally do is to just 
pay the traffic tickets and then see if we can get the 
driver to reimburse us. 
Q Would you go to the next sentence, "Shipper agrees," 
and explain that? 
A Yes; our tariff provided--strike that. 

I am sorry. 
The rules of the Interstate Commerce Commission 

provided that non-paying person might accompany a driver of 


an automobile, and one of those rules has been reproduced 


and is part of our exhibits. However, although the right 
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was there, we felt, after listening to some of the testimony 
in these proceedings, that it would be of assistance to the 
owner to know this, so we have spelled out to the car owning 
shipper that the driver may occasionally be accompanied by 
other authorized but non-paying persons. That is to 
they are not paying transportation charges to us, to 
assigned driver or to the shipper, and no one drives 
unless he is a screened authorized driver. 
Q With respect to an authorized person, do you in 
course of r b thorize in writing persons 
ride with drivers who are transporting automobiles? 
sir. 
respect to the operations and documents of carriers 

who engage in a similar business as you are engaged, do you 
know what they do? 
A Their practice is the same. I might add for clarification, 
that the persons who are permitted to accompany the driver, 
whether as driver's or as non-paying authorized passenper, 
cannot be casual strangers with no relationship whatsoever | 
to the driver. The typical example would be a husband 
taking his wife or two friends going along who know each 
other prior to their coming to our office. 

Our offices all over the country have a4 specific rule 


that it is not to be a meeting place, nor do we ever on our 


own part sugrest or encourage that two people or perinit 


1447 


two people who do not know each~other to ride together in 
an automobile. 
Q Would you go to the next sentence, "Driver and shipper 
concent.” 
A The next sentence reflects the service of process 
provision recently adopted by the federal courts and those 
hat have been in effect in the states' courts in practically 
every state in the union for the last 15 years since the 
restriction of the state codes of civil procedure. 

The purpose of this is to permit the carrier to make 
collection of charges. 

We have an oblication under federal law, and it has 
been pointed out by the commission on numerous occasions 
to collect charges, because of the inexpensive nature of the 
transportation that we afford to the public, it would be 
impossible for us to obtain local counsel and go through a 
whole trial, wherever the shipper may be, for freight charges 
for which the shipper refuses to make proper payment. 

In addition, if a driver gets a 10 or $15.00 ticket, 
we cannot hire counsel in, for instance, California to pursue 
the driver because it would end up costing us more in legal 
fees than the small amount of these claims are worth, and this 
provides a practical, inexpensive method for obtaining 


process for the collection of these amounts. 


Q Has this provision been challenged in any court action? 


meat | 


Yes, sir, in both state and federal court actions. 

What has been the determination in those actions? 

A The determination in those actions is that the 
provision has been upheld as proper and lawful. 

Q Now, will you have reference to those decisions later 
in your testimony? 

A Yea, 1 wiii. 

Q With respect to the next sentence, "This bill of 
lading agreement supersedes," and so on, would you explain 
that briefly? 

A Just two more observations on that. That provision is 
permissive and not mandatcry, that is to say, the process 
may be had by any other lawful method including personal 
service pursuant to every state and federal statute that 
obtains with regard to service or process. 

And secondly, it is our feeling that inasmuch as the 
commission has held at this time in 340 ICC that they do not 
wish to undertake the question of whether or not attorneys' 
feets on hchalf of either shippers or carriers constitute 
a lawful part of the damages of those parties in litigation, 
we feel that this eliminates the question of excessive 
attorneys' fees. 

Q With respect to the next sentence, would you just 
briefly explain that, please, "This bill of lading agreement 


supersedes"? a Mes EIEIO 
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A In order to make sure there is uniformity of obligation 


on the part of the shipper and the part of the carrier and 
that there is no favoritism shown to any shipper or 
consideration granted, we state that the agreement that is 
incorporated in the bill of lading agreement is the entire 
agreement and cannot be arbitrarily changed by, for instance, 
an employee of Aaacon's in San Francisco or Seattle or 
anywhere else, that every shipper coming to Aaacon gets the 
exact same agreement to sign and has the same rights and 
obligation. 

Mr. Kiel: The balance of the sentences relate to 
claims and controversies and the use of arbitration and for 
the information of the others we will deal with that at one 
time later in the testimony as a part of a complete picture 
of that procedure. 

So I would like now to leave this document, except x 
would like to ask the witness one question. 
Q Is it necessary to spell out in ten point type on the 
bill of lading all of the rights and responsibilities of the 
shipper which may be contained in your tariff or in a bill of 
lading which you make reference to? 
A No, sir. The federal law and the decision with regard 
to that is that the shipper is presumed to have examined our 
tariff at either our location or at the commission headquarters 


in Washington, D.C. 


While congress in its wisdom has made this provision, 
I think it is unrealistic to expect them to do so, and our 
purpose has been continually, from the inception of our 
operation, to try and notify the shipping public as to where 
our obligations end, where their obligations begin; where 
our rights end and where their rights begin. And we think 
that through continuous changing of this, as we have from: 


time-to-time received puidelines, we have attempted to do so. 


Q I show you an abstract of part 1051 of title 49 of the 


code of federal regulations with respect to the bill of 
lading information required by the Interstate Commerce 
Commission's regulations. Are you familiar with that? 
A Yes, sir. 
Mr. Kiel: I ask that that document be marked for 
identification. 
(Applicant's Exhibit 161, 


Witness Zola, was marked for 
identification.) 


Q. Does the bill of lading which you use show on the face 
thereof the names of the consignor and the consignee? 
A Yes, sir. 
Q Does it show the points of orgin and destination? 
sir. 
it describe the vehicle transported? 


sir. 


records as required by the commission? 

A Yes, sir. And the commission has on many occasions 
examined our bill of lading forms on all of them. 

Q Did you-- 

A I might add, if I may, that the bill of lading that 

we have changed from time to time has been voluntarily given 
over to different departments of the commission as requested 
Ly them on a continuing basis. 


Q In the decision of the commission at 340 icc, is 


there any reference to what may be in a bill of lading and 


what may not be in a bill of lading as it effects the bill of 
lading that you use? 

r, there is a reference to that. 

any prohibition in that decision as far as your 
understanding of the decision is concerned which would not 
permit the document, bill of lading, which your company uses 
and is Exhibit No. 148? 
A No, sir. In fact, the parts of the bill of lading--the 
language of the commission is that they would encourage them 
and that would be specifically the arbitration provision. 
Q With respect to the drivers of your company, have you 
prepared certain docuwnents to reflect the-- 
Exam. Reilly: Are you finished with the bill of 

lading portion? 


Me. (Kiel: Yes. 


Exam. Reilly: Let's take a recess. We will recess 
until 2:00 o'clock. 
(Luncheon recess taken at 12:40 p.m.) 
AFTERNOON SESSION 
2:00 p.m. 
Cxam. Re : The hearing will be in 
RALPH ZOLA 
resumed the stand and testified further as 
DIRECT EXAMINATION 
Q (By Mr. Kiel) Mr. Zola, have you secured and brought 
to the hearing the new bill of lading agreement which was 
referred to this morning? 
A Yes, sir. 
Is this it, please? Would you at it carefuliy? 


Let me look at it carfully. I didn't see it. Yes, it 


Mr. Kiel: Mr. Examiner, may I have that marked for 
identification? 

Exam. Reilly: Let's substitute that and make that 
Exhibit No. 1539. 

The Witness: There have been ‘references made to the 
sentences in 159. 


‘Exam. Reilly: We will retain 1$9--—HMark -tnis:: 


identification as 162. APP. C 
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The Witness: Mr. Kiel, before we go further, I gave 
testimony this morning with regard to certain dates, and 
I have refreshed my recollection over lunch and I would just 
like to straighten out the date on which I became an active 
employee, fulltime active employee of Aaacon. It was in 
September of 1967. The date upon which the revisions of the | 
bill of lading were first commenced did occur in “November ae 
L371. | 
Q When was this set of documents of the type which is 
Exhibit No. 162, when was that received by your company? 
A That was received by our company approximately two and 
a half weeks ago. 
Q What is the present status of the use of Exhibit Ho. 162. 
and Exhibit Nos. 156 and 158? 
A They are being and have been distributed to our offices 
throughout the nation for use in substitutions of every other 

{ 


document which they supersede. 


oe Does your company have offices located at various 


A Yes. 


Q Have you prepared a list of those locations? 


A Yes wvsar. 


| 
places in the United States? 
| 
: 
i 


New Kiel bask that allist.iof the cities in which 


| 


Aaacon Auto Transport has offices be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit No. 163. 


(—— oS wes 
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(Applicant's Exhibit No. 163, 
Witness Zola, marked for 
identification.) 
Q With respect to Exhibit No. 163, does your company 
have more than one office in certain of the large cities or 
cities where there is a good deal of business? 
A Yee, Six. For instance, in New York City, we have two 
offices. I could recite all of them. I think they are on 
the page. New York would be an example. 
Q Does your company have a procedure that it follows with 
respect to the securing, selection and instruction of 
drivers of the casual type which it uses in its operation? 
A Yes, 6ir. 


Mr. Kiel: I am going to ask for a series of documents 


to be marked for identification, if you please, Mr. Examiner, 


and then we can explain their utilization. 

I ask that an envelope with certain printing in red on 
the cover entitled, "Important Driver," be marked for 
identification. 

Exam.’ Reilly: Marked for identification as Exhibit 
No. 164. 

(Applicant's Exhibit No. 164, 


Witness Zola, was marked for 
identification.) 


‘Mr. Kiel: I ask that a document entitled, "Driver's 
Standard Instructions, Aaacon Auto Transport, Inc.," be 


marked for identificetion. 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. 165, 
Witness Zola, was marked for 
identification.) 
Q You have a business reply envelope which is colored 
green and has your name and permits the returning of papers 
to you that are furnished to drivers. 


A Yes, sir. 


Me. Kiel: 1 ask that that document be marked for 


« 


identification. 


Exam. Reilly: Marked for identification as Exhibit 


§ 
i 
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(Applicant's Exhibit No. 166," 

Witness Zola, was marked for | 

identification.) 
Q Now, the documents which are marked 164, 165 and 166, 
how are they used in your business? What purpose do they 
serve? 
A Exhibit No. 164 is the outer envelope in which the 
papers that the driver has completed and the shipping papers 

/ 

are contained, and these are normally given to the driver 
just before the moment he is to pick up the vehicle, and at 
that point he signs the outer part of the envelope with the 
printing on it in the spaces indicated. The date isc filled 


in and the estimated time of delivery is filled in. This is 


to bring to the driver's attention at the last moment, just 
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so it will be fresh i : mind when he leaves us, that he 
is to take certain precautions with regard to the vehicle 
and that he is to drive in a reasonably direct route and to 
give mim--put as much starch in his backbone as possible, 
if I can use that phrase, so that he does a creditable job 
for the company and the owner. 
Q Does the driver sign a standard application form? 

Yes, 

That is not among these documents? 

No. We are going to present that. 
Q Basically, what does that application form requ’.re the 
driver to fill in? 
A It would require him to fill in several references, 
his last plece of employment, his destination, his age, his 
social security card, his driver's license, his permanent 
address, any temporary address he has, the telephone numbers 


and places we can reach of people who would constitute 


references, their relationship to him, and in addition there 


are several parapraphs--one paragraph with several sentences, 
rather, relating to the driver's obligations, and he is to 
execute that at the bottom, and the reverse side of that form 
has additional warning provisicns, a provision for photographs 
and fingerprints. 

Until recently it used to have a place for affixing of 


a medical card. 
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Q With respect to that form, is there\any provision on 


the form for authorized passengers to be signed? 
t > g 


A Yes, it indicates that the driver may only take persons 
who are authorized by our company ana that no one kept a 
bona fide driver, that is a casual driver, who has been 
approved by our cempany, may drive or operate the vehicle. 
And in addition, it sets forth many of the requirements that 
the driver has with regard to operation of the vehicle, such 
as one which is again once more reproduced on the front of 
this envelope, Exhibit No. 164, which states that he must 
immediately in the event of accident fill out an accident 
report form and notify our company. 

Q Is the driver given an accident report form when he 


leaves your office? 


Yes, 
I show you a yellow paper marked in the upper left-hand } 
corner, "Automobile accident report," and ask if that's-- 
if you will identify that. : 
A é the accident report form we have used for the 
approximate two and a half years. 
Q Is that in the sheet of papers that the driver gets 
he ieaves? 


Mr. Kiel: 


please? 


Exam. Reilly: Marked for identification as Cxhibit No. 


(Applicant's Exhibit No. 167, 
Witness Zola, was marked for 
jdentification. ) 


Q For how long has your company required the drivers fee 
to be taken before the car is actually turned over to the 
driver? 

A Since the beginning of our operation. 

Q For how long have you required that the driver have one 
or more of his fingerprints affixed to your records before 
an automobile is turned over to the driver? 

A Since the beginning of our operation. 

Q Are both of those still required in every instance, to 
the best of your knowledge? 


A Yea, sir. 


Q When would that occur, in point of time? 


A hat would occur normally just before the driver leaves.; 


It actually could occur earlier. Normally a driver is 
processed in one sitting and while--the time scheduled to 
be, the driver would come in and fill out a preliminary 
application after we determined whether or not he was poing 
to our destination for which we had a vehicle and we made a 
physical once over of the kind of person--a physical 


examination of the kind of person. At that 
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driver would fill out an application and would present us with 
the credentials that are required in the application form. 

In other words, his social security card, his driver's 
license. These would be photographically reproduced by us. 


Normally we would then make inquiry from the driver as to 


mentioned to you, and he would then go out and have a 
physical examination by a doctor which was required by the 


rules of the Department of Transportation until recently. 


the persons listed by him in the application which I have H 
| 
i 
! 


During that time, we would then call up the references listed; 

| 

by the driver and ascertain whether or not he was the person 

i 

{ 

who he said he is and whether or not he was a fit character | 

and who the people with whom we were speaking to and make | 
other inquiries with regard to him. 


If a driver were to come back on another occasion, this 


would normally be done during the interim period or when he | 
came back, and the photographing and fingerprinting would 
normally occur at the end of the procedure. 

In other words, we wouldn't get into the physical labor 
or involved in affixing photographs and fingerprints and make 
these telephone calls and these interviews until we were 
absolutely sure that the car was going out ut the last minute. 
Q Why did you discontinue medical examinations? 


A Because a recent ruling of the Department of Transportation 


has held that they are unnecessary with repard to the type 
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of operation which we perfomr. 

Q Do you remeber the date of the ruling which provided 
that drivers of automobiles do not need medical physical 
examinations before they may be used by a carrier to 
transport an automobile? 

A I believe it was January 1, 1972. 

Q Is that wnen you discontined medical examination 
requirement? 

A Yes, sir. We actually discontinued it nationwide 

about a week after their date. 

Q That is one of the regulations that was not any longer 
under the jurisdiction of the Interstate. Commerce Commission, 
is thet correct? 

A That's correct. 

Q Would you look at Exhibit 165 and explain generally 
what that is? 

A This is a reproduction on our own form of the relevant 
sections of the code of the Interstate Commerce Commission 
with regard to the obligations and operations and 
performances by a driver of a vehicle in Interstate Commerce. | 


And we have reproduced them, but our practice is to give the 


driver a copy of this and to retain a copy for our own files 


which the driver would execute. 


Q Again, certain of these requirements are now Department 


of Transportation requirements, aren't they? 


1461 


A. Yes, you are correct. Just to make that clear, we don't 
keep a copy of these instructions since only we know what 
they are by now. 

Q What instructions, 165? 

A Yes. We keep a receipt from the driver that he had 


received and read them. This is normally done in our office 


from our company is his responsibilities. 


just before he leaves so that the final impressi as | 
i 


In regard to your earlier question, I notice that 192.60) 
states specifically what our understanding is and what is in | 
| 
our driver's application, that the passengers in the vehicle | 
must be authorized and that no unauthorized passengers, nny 
is authorized by the carrier-- 
Q In writing? 


o 


In writing. (continuing) --may accompany the driver. 


That's Exhibit 165? 

Yes. 
Q Now, the green envelope which is duplicated in 
Exnibit 166, how is that used? 
A That's used in one of two ways. At the end of a 
successful transport of a vehicle, which fortunately there 
are many of them, the driver would return to us a signed 
copy of the bill of lading, which he would acquire from the 
car owner. In the event of an accident, the driver could 


use this postpaid form to forward to us the accident report 


appErr.x £00 ¢ 


form, Exhibit 167, which we enclose with the driver's materia 
Q Does the driver carry a copy of the bill of lading form 

with him? 

A Yes, he keeps one of those quadruplicate original forms 

with him. It serves the purpose of not only having his 


contract provisions, but keeping a link between him and the 


registered owner of the vehicle in case he is questioned 
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by the local state authorities. 

Q He is instructed to get that signed as a receipt? 

A Yes. 

Q What is he directed to do with that after it 

signed? 

A As I said, he would normally take that and place it in 
the envelope, the postpaid envelope and mail that to us and 
discard the accident report form. 

Q If a driver comes on one occasion for a portion of the 


rates to be made for driving a car, and is to return at some 


later date to pick up a car and to furnish the documentation, 


is the entire documentation then done in two different 


meetings? 

A Yes. 

Q Is that a customary or unusual or just what is it in 
your business? 

A No, it is quite normal. These drivers, after all, are 


seeking transportation, and they cannot normally wait ona 
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last minute basis and hope we have a car for them. So what 
they do would be to come in a week, a week and a half in 
advance, make preliminary application, leave some indication 
that they are going to return, such as a small deposit, and 
the bulk of the work for the processing of the driver is done 
when the return and the car is ready. 

The reason f i that if the driver becomes ill 
or if as has happened on one occasion, he misrepresents that 
he is going where he is going, and doesn't actually go, that 
the labor involved in processing the driver doesn't have to 
be done in advance. 
Q Do you require that the driver give references? 

Yes, sir. 
Q Is anything done with those references? 
A Yes, the references are telephoned. Normally we call 
the driver's destination to find out if he is expected at 
the location, and the purpose of this is to make sure, one, 
that he is a credible person. We ask the people expecting 
him what they think of him, and in the event of mysterious 
disappearance, accident, theft, defalcation, we can assist 
our bonding company in tracing the driver. 
Q With respect to a situation of a driver, we had one 
appearing at the hearing who was going to Alaska, and he 


said he was going to Alaska and he didn't know where he would 


be, what do you do in that situation? iN at. | 


| 


A In that situation, that driver was, as those drivers 
would have to be, returning to this area, and we call up 

his father or reverend or his employemand say is he expected 
back and when and make sure the dates coincide and if there 
is no expressed return, we just refuse to use him as a 
driver. 

Q If they refuse to give references, what do you do? 

Show them where the front door is and don't use them. 

And if you check the references and find situations 

you are not satisfied with, what do you dot 

We refuse to use those drivers. 

Normally, we would place them on our bad driver's list 
which is circularized throughout the offices of our company 
and in cooperation with other drive-away companies so no one 
will fall into the trap of this. Occasionally we may slip 
because of the volume, but it is a rare occasion. 

Q How do the drivers find you, do you know? 


A In several respects. We advertise, in the New York 


Times and in other newspapers, 


There is a lot of word of mouth knowledge of our 
operation among drivers. ; 

We have organizations that we contact such as the 
Watchtower Society, which is continually seeking out 


Pentecostal priests throughout the United States and they 


want to have car on a very low 


— + 


budget. In addition, the United States Information Agency 
has made available to us its outlets throughout the world 
in order for us to advertise the possibility that drivers 
may apply as casual drivers. We have prepared with them 
certain brochures distributed throughout the world and 
drivers make application to us from practically every country | 
on the face of the globe from Zanzibar, Australia, France, 
Great Britain, t jietherlands, Japan and these people come 
in. 

Q Do you require to see a passport with respect to those 
people? 

A . Yes. Normally with regard to those people, we make 
the additional thing of requiring them to leave their pass- 
port with us on many occasions so that we have the added 
security of knowing they can't leave the United States. 


Q What has been your experience with that type of driver? 


ae Seco 


A We never had any defalcation or loss with any foreign 
driver. I don't know if it's their sense of fear of federal 
authority in the United States or what. 

In my memory, as best as I can recollect, we have never 


had any questionable activities from a foreign driver. 
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Q Have you brought to this hearing a copy of your tariff, 


¢ 


MF-ICC No. 6, as filed with the Interstate Commerce Commission 


¢ 


to become effective June 8, 1970? 


A Yes, sir. 
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Mr. Kiel: May I ask that this document be marked for 


i 


identification? 


Exam. Reilly: Freight tariff marked for identification 


o 
CF 


oe 
er 


as Exhibit No. 168. 


identification. 


& ii 
1 (Applicant's Exhibit No. 168, 
i Witness Zola, was marked for | 
at ' identification.) | 
7 li Q Mr. Zola, has Exhibit No. 168 been changed and modified | 
at various times with respect to certain of the items in this, 
i 
« Exhibit No. 168? | 
i | 
qm i A Yes. | 
a8 Q As pertinent here, is there presently in effect fifth 
} 
revised page 8, which refers to the provisions of rule 21, 
.. | Which we discussed earlier? | 
ae Yes, sir. | 
i “Mr. Kiel: I ask that that page also be marked for | 
1 } 


‘| Exam. Reilly: Marked for identification as Exhibit 


No. 169. 

4 (Applicant's Exhibit No. 169) 

ee Witness Zola, was marked for 
identification.) 


Mr. Kiel: May the record show that there are other | 
i 


changes which I don't believe are necessarily important to 


this proceeding and they are not contained in Exhibit No. 
168. If they are desired, I have my mater copy of the 


tariff arid it will be available to any one 


eat 
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it. At the bottom of Rule 20E, I believe the commission 


eas 
aS 
a 


@ changed the released rates order number. You will see a 
| reference mark indicating that there is a change, but there 
az is no change in the charge or the amount of money to be 
s | collected. 
Gi i think if you look at Exhibat 20, Be Browning, in the | 


«' tariff you will see the released rate order number was 


MC 690 and it was changed to 803. 
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o. Mr. Browning: Exhibit No. 


fae Mr. Kiel: Rule 20. 2t's on page 8. } 


La Mr. Examiner, I wonder if I might digress for a moment 


and ask whether or not to Mr. Trecartin--we began--it was 


my understanding that he would be available and we would 


‘have some indication and we could move with respect to his 


testimony. 


5 | Mr. Browning: He will be available. I don't know when. 
I got the message when I got back from the hearing that he 
intended to be here this afternoon. A 

5 Mr, Kiel: Then, as I understand it, you expect him 


today? 


Mr. Browning: I expect him her? today. That's what 


he tells me. 


Kiel: . Mr. Examiner, I will move at this point, 


Mae 


I will again agree that subject to his being here today I 


will not make any motion with respect to his testimony but 


Tae Le enna Aaa, 
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that if he isn't here before we close-- 


Exam. Reilly: I think that the realization of the 


exhaustion on the part of the examiner, if he isn't here at 


four o'clock, I can enterain a motion. 


Mr. Browning: I understand that, and we can cross that 
bridge when we come to it. 


Exam. Reilly: I don't want him appearing here at a 


quarter to five and put him on. I don't intend to run as 
we did last night. 


Mr. Browning: I agree with that. The only tine Tan | 


thinking of is if there is some bona fide reason that he 


can't be here, that I would like to have a chance to put him 


on tomorrow morning, if I could, if tha. happens. I Have no 
way of knowing whether he is expecting to be here or not. 


i He said he would. I am just looking out for the event 


that he is not here for a very good reason. But I will meet | 


that at the time the motion is made. 
a. (By Mr. Kiel) Mr. Zola, have you familiarized yourself 
with the insurance requirements of the Interstate Commerce 
Commission? 


A Yes, sir. 
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Q Are you familiar with the hclding out of your company 


with respect to its insurance? 


Can you tell us whether or not your company has filed 


with the Interstate Commerce Commission certificates of 
insurance with at least the minimum amounts for liability 
and property damage insurance as required by the commission? 
A Yes, we have. 

Q Has it done the same with respect to carrying insurance 
coverage? 

A Yes; at ihasi 

Q Is there any other insurance requirement of the 
commission with respect to any other type of insurance? 

A No, sir. 

Q Does the commission have any requirement with respect 
to the bonding of drivers? 

A 

Q Exhibit No. 8 in this proceeding contains information 
which was introduced as being typical of your advertising 
and as you refer to your insurance, and again is what the 
similar statements are contained in Exhibit 156, namely, 

we insure your car in the amount of three million dollars 
for liability. 

Will you tell me whether or not your company maintains 
insurance with respect to liability in the amount of three 
million dollars? 

A it does. 


Q Now, there is also some reference to the phrase, "fully 


insured," and I believe you indicated or referred to: that. in 


your earlier testimony. Would you explain, do you use that 
phrase now? 

A No, sir. As I mentioned earlier, we eliminated that 
phrase so that--at the suggestion--we eliminated it 
solitarily upon the suggestion of a telephone call of 

Mr. Len Schoer of the ICC who has always been very zordial 
to us because of the possibility tnat some people would 
misconstrue that phrase. 

That phrase was meant to imply that we einliartde all of 
the insurance that is required by federal law and by the 
rules and regulations of the commission. In fact, we 
exceeded the insurance requirements of the commission by 
approximately 3,000%. That is to say, the commission-- 
when we started out, I think the commission required ten 
and twenty-five or twenty-five and one-hundred. It has 
gone up Since then. We didn't stop at those levels. We 
feel that the only way to protect in today's high judgment 
situation is to have three si tities dollars of liability, 
the last layer of which is placed with Lloyds of London. | 
Q With respect to that sir, based upon your knowledge, 
would you tell us whether or not it is the highest level of 


insurance for an automobile transporter in the industry? 


A From my review of automobile competitors that we have, 


it is approximately three times the size of the next hivhest. 


Now, does your company maintain_collision coverage: ..-j 
y Pp pape 


for the vehicle of the owner for whom you are transporting 
the vehicle, including all the deductible amounts? 

A I would like to explain that. 

Q Would you please? 

A Yes. 


" because we are 


We use the words, "collision coverage, 
talking about damage to a unique kind of cargo that's 
operating on the highway and would normally be damaged by 
a collision. It is cargo insurance and the public would 
be misled if we said cargo, so we say collision insurance 
which the public understands to mean insurance covering 
damage to the physical structure of the cargo in this case 
the automobile being transported. 

Our liability to the public and the filing of our 
insyrance company with the commission pursuant to, I believe,! 
it is B.M.C.-22, is for the full amount up to $7,509 ae 
to our tariff rates and the tariff provisions without any 
deductible amount whatsoever. 

Q With respect to your insurance, would it cover a 
situation where there were $2.00 worth cf damage and you got 


a claim for $2.00? 


A Yes, sir. 


Yes, sir. 


Would it cover a claim if it; -was- $l, 0007 © 


| 
| 
| 
Q Would it cover a claim for damage if it was $29.00? aA 
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SA Yes, sir. 
Q Now, with respect to this situation, have you, since 
you have held your certificate from the Interstate Commerce 
' Commission, insurance policies and certificates of insurance 
which reflected those policies filed with the Interstate 
Commerce Commission? 
A Yes, we have maintained those policies. 
Q Do you use an insurance agency called Interstate Motor 
‘Carriers Agency? 
A Yes, we do for some of our insurance. 
Q Did they place with the Home Indemnity Company your 
basic bodily injury and property damage coverage? 
A Yes, they did. 
aS Is that the policy and covering transmittal letter and 
.invoice which I have shown you? 
A Yea, aiy,' 46 a6; 
Mr. Kiel: Mr. Examiner, may I substiture photocopies 
for the original documents that the witness has? 
Exam. Reilly: Yes. You want this marked? 


Mr. Kiel: Yes, may I please have that marked for 


identification? 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. 170, 

Witness Zola, was marked for 

identification.) --————| 
_ mee Ps 
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A I would like to correct, Mr. Kiel, a statement you made 

with regard to the characterization of the top page of 

Exhibit No. 170 as an invoice. That is merely an advanced 

premium on the underlying rate~--the underlying policy of 

insurance of $61,000 which we advanced for a single year. 
Our poliey charges for liability insurance alone 

irrespective of bonding and cargo insurance, runs to over 

$100,000 a year. 

Q You have an insurance policy that is dependent upon ‘your 

gross receipts? 

A It's the number of cars transported. 

Q This would be the basic rate shown on the first page 

of No. 170? 

A That is the rate--that is an arbitrary amount which the 


insurance company requires in advance. 


Q Now, is the third page of Exhibit No. 170, representative | 


of the basic coverage that you carry through the Home Indemnity 


Company? 

' A Would you identify the page?. 

Ls Third page from the top. It says, "home," across the 
' front of it. 

A Yes, that is the face page. 

ay And going now to the fifth page from the top of the-- 


on the top of the document it is entitled on the upper left- 


ee ee me ~—— 


hand corner, "B.M.C.-90, do you igee-that?— ot 
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Q Is that a requirement of the Interstate Commerce 
Commission? 
A Yes, sir. 


Q Basically, what, in your opinion, does that add to the 


normal policy of this type which someone not regulated by the 


Interstate Commerce Commission would get? 
A In addition to insuring Aaacon for damage to vehicles 
and in addition to providing insurance coverage,- this 
provision constitutes and undertaking field with the federal 
government on behalf of the public by our insurance carrier 
to pay any damage claim for which Aaacon is liable to the 
extent of our liability without any deductible set-off or 
counterclaim. 
Q And that's whether or not the insurance company would 
legally be responsible for it or not? They are obligated 
are they not, in your place? 
A They are obligated primarily, yes. 

In addition to that insurance-- 
A I am sorry, Mr. Kiel, I have made a mistake in my 
testimony and I wish to correct it. 


Q Will you do so, please. 


With regard to that B.M.C.-90 endorsement, the purpose 


of that endorsement is to guarantee to the public that any 
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judgment rendered against Aaacon Auto Transport as a result 
of a bodily injury or property damage claim to third parties 
will be paid by the insurance company. 

I was for a moment confused with our cargo damage 
policy. 

Again, however, I wish to make clear that it creates a 
primary obligation-- 

Mr. Browning: Mr. Examiner, I object to the volunteering 
all the way through in his testimony without questions ° 
being posed to the witness. 

The Witness: That was a correction. 
Q Mr. Zola, what does that provide, please? 
A It provides that the insurance company is responsible 
directly to any third part who obtains a judgment against 
us as the result of property damage or bodily injury resulting 
to said third party from our drive-away operations and 
pursuant to the requirements of the Interstate Commerce Act. 
Q Now, do you have policies with Reserve Insurance 


Company, Continental Casualty Company and Lloyds of London 


with respect to excessive coverage in excess of the insurance } 


covered by Exhibit No. 170? 
A Yes, sir. 
Do you have those policies with you? 
Yee, sir. 
Have you made photocopies of the cover sheet of each 
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of those policies with the number of the policy and the 
period of time that it covers and so forth? 
A Yes, sir. 
Mr. Kiel: May I ask that these documents be marked 
for identification. 
Exam. Reilly: Reserve Insurance Company facing sheet 
marked for identification as Exhibit No. 171. 
(Applicant's Exhibit No. 171, 
Witness Zola, was marked for 
identification. ) 

Mr. Kiel: I ask that the same iden*:fication be given 
to the cover sheet on policy of Continental Casualty Company. 
Exam. Reilly: Marked for identification as Exhibit 

No. 172. 
(Applicant's Exhibit No. 72, 


Witness Zola, was marked for 
identification.) 


Mr. Kiel: I ask that the document entitled, "Memorandum 
of Insurance," which also indicates effected through Parke 
Stethem, Limited, insured with underwriters at Lloyds, London, | 
be marked for identification. | 

Exam. Reilly: Marked for identification as Exhibit 
NOs) doe 

(Applicant's Exhibit No. 173, 


Witness Zola, was marked for 
identification. ) 


is an endorsement on there which isreneitiea, "Indore See 
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Q Would you please refer back to Exhibit No. 170. There | 


—————— 


Number One." It is the fifth page from the year of that 
exhibit, and explain what that endorsement is intended to 
do? 

A This endorsement was intended to fit the standard 
insurance jacket, which means the standard insurance outer 
contract to the unique operation of a sesicawes service, 
and it states--it's just one sentence, that it is agreed 
that such insurance as is afforded by the policy for bodily 
injury, and property damage liability, applies with respect 
to any automobile while being delivered to a specific 
location by the named insured, and this is the basis of the 
statement on Exhibit No. 156 when we say we insure your 

car in the amount of three million dollars for liability 

et cetera. This is practically a paraphrase word-for-word 
with very few changes of that language. 

Q Would you Sook at Exhibit No. 171 and indicate what 
that policy means? 

A No. 171 brings the--constitutes a second layer of 
insurance covering the same occurrences by the Reserve 
Insurance Company of Chicago to the amount of a quarter of 
a million and a half a million dollars respectively from 
the underlying Home policy of $25,000 and $100,000. 

Q Does this cover both bodily injury as well as property 
damage? 


A Yes, sir, it covers the same obligations as are spelled 
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out in full in the Home policy, Exhibit No. 170. 

Q Now, would you look at Exhibit No. 172 in the upper 
left-hand corner. There was apparently something that was 
folded in copying. Would you give us the words in the upper 
left-hand corner? 

A I would have to get the a policy. You will have 
to bear with me a moment for those. It states, “Excess 

third party liability policy." 

Q Would you explain what the prpose of this additional 
insurance is? 

A This constitutes the third layer of insurance, bringing 
the coverage under the basic Home policy and the Reserve 
Insurance policy from what was just testified to as a quarter 
of a million and a half a million dollars to a total combined 
one million dollars. 

Q Does this cover your liability and property damage? 

A It covers bodily injury, liability and property damage 
liability to third persons. 

Q Would you look at Exhibit No. 173, please? What is the 
purpose of that insurance policy? 

A That is the final layer of insurance, the fourth layer, 
and these layers, by the way, are interconnected, they operate 
as a Single unit, and this is written by the New York agent 
of Llyods of London, Parke Stethem, and this brings the 


underlying. limits of CBA and Reserve and Ilome up to three 
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million dollars. 

Q In this respect, is it a fact that Exhibit No. 173 does 
not indicate the amount of the coverage? But rather it says 
as per schedule of limites attached? Would you look at that 


schedule and tell us what the policy actually says? 


A The schedule of limites states very briefly, to pay the 


difference between the, total limits of bodily injury three 
million dollars any one person, three million dollars any one 
occurrence; and underlying limits of bodily injury one million 
dollars any one person, one million dollars any one occurrence. 
Q With respect to 173, would you explain what the language 
is understood by you to mean after the word, "interes t"? 

A I-n-t-e-r-e-s-t. Where is that word, Mr. Kiel? 

Q Right under, Particulars of Insurance on the cover 
page. 

A That incorporates by reference and makes a part thereof 


the Home Indemnity policy terms and conditions which is 


referred to as an insurance jacket. 


Q In effect, are you saying, then, that to the extent 
that Nome Insurance insures you for $25,000, and $100,000 


liability and $10,000 property damage, that this coverage 


under the policy which is reflected by Exhibit No. 173 raises 
that to three million dollars with respect to public liability? 


A Yes, sir. 
{ 
Q Do you advertise that you are insured up to three million 


dollars? 

A Yes, the actual language, interest, interest which you 
have just read actually adopts the language which I have 
previousl read on the endorsement stating that it covers 

the carrier transporting for bodily injury liability and 
property damage liability. So that the Lloyds of London 

has actually adopted that same language which appears in 

the Home policy and which appears in our sales literature. 

Q In 2adition to the public liability and property 

damage insurance, will you tell us, sir, the name of the 
company with whom you insure yo « carge responsibility? 

A American Plan Corporation of Westbury, New York. 

Q For how long have you had chat insurance? 

A I think for the last four years. 

Q Is a certificate of insurance filed with the Interstate 
Commerce Commission to the best of your knowledge? 

A Yes. 

Q Was there a reference in various communications with are 
in this record to notification by the commission that Americar 
Plan covered your cargo liability? 

A Yes, sir. 


Q With respect to your cargo responsibility, does your 


insurer provide an endorsement to your policy and have they 


filed with the commission a holding out to the commission 


deductible provisions insofar as recovery by the public is 


concerned? 

that's correct. 
Q As a practical matter, insofar as your relationship 
with the insurance company is concerned, would you explain, 
do you have any requirement on your part with respect to 
satisfaction of claims between you and your insurer of any 
amounts? 
A Yes. Our understanding with our insurance company is 
that any amounts paid by them up to a thousand dollars are 
pecovens Le directly from us, and the basis of this is the 
fact that we have had negotiations with American Plan in 
Westbury, Long Island, with regard to our claims procedures 
and with regard to their filing. 

In addition, they have required our company and our 
offices to make certain undertakings with them with regard 
to the liability so that they are protected in recovery 
over against us of all amounts. 

Specifically, claims are filed directly with our 
insurance company by the public pursuant to instructions 
from the section of insurance and from the bureau of 
operations with respect to third party claims and with 
respect to these claims inasmuch as there is no deductible 
amount as between the public and our insurance company, 


liability is absolute from one penn Ly... 


ieee wR — 


pecmsars <1 ae eS LANE ALE AOE GN UO ALOAES 


cree RMR A rae EC 


Q With respect to the relationship between you 

public, is that same correct, that your liability 

one penny up with no deductible amount? 

A Yes, sir, if a claimant files a proper claim with us, 


our liability is complete from the declarer--from one cent 


up to the total liability, I think it is $6,000, unless they 


pay additional tariff charges, without any deductible amount 
whatsoever. 
Now, have you in the past had occasion to discuss this 
various and sundry people at the commission? 
Yes; ‘sar. 
liave they advised you with respect to your responsibilities? 
A Yes, they have. 
Q I show a letter dated February 18, 1970, from Mr. ‘fomany , 
your district supervisor, wie is the district supervisor who 
has your company in his teritorial jurisdiction, and I ask 
/ you if you recognize that as an instruction from Mr. Tomany 
to your company with respect to the fact that none of your 
insurance filings have deductible provisions? 
Yes. sin; 
Mr. Kiel: May I ask that that document be marked for 
identification? We will reserve the original. 
Exam. Reilly: Marked for identifcation as Exhibit No. 174, 
(Applicant's Exhibit No. 174, 


Witness Zola, was marked for 
identification.) 


————— 
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Q Is the provision that we discussed the next to the last 
paragraph on this letter which reads , "The insurance filings 
with the commission have no deductible ease? 

A Yoo. YL muse add to clarify it. You stated, you 


characterized this as an instruction to us. It actually 


was an instruction to Lewis Jacobs, Esquire. It was addressed 


to us but it was pursuant-~- 

Mr. Browning: I object to that. Mr. Examiner, 
the wrong witness to get that evidence from. 

The Witness: The first paragraph indicates Baer 


Exam. Reilly: I think the letter speaks for itself. 


Who cares whether it is an instruction to any particular 


person. 

Mp. Kiel:. Mr. Examiner, since the witness began his 
testimony this afternoon, we nave secured the blue document 
which is the driver's application that the witness described 

which was inissing from our shive of exhibits. May I 
that it be marked for identification now? 
Exam. Reilly: Marked for identification as Exhibit 
L754 
(Applicant's Exhibit No. 175,| 


Witness Zola, was marked for 
identification.) 


Q Is this document, which is marked for identification 
as Exhibit No. 175, 4 document used by your company? 


A Yes, sir. 


s 
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There has been some reference to a driver application. 
is the form that you were referring to? 
Yes, sir. 
Q How long has your company used this type of form? 
A Approximately--well, with variations, but the actual 
current form I would say approximately 9 months. It might 
be a few months more, I am not exactly sure. 
Q Mr. Zola, does your company hold out to the public to 
pay the full value for collision or cargo damaye in case of 
such loss? 
A As to every proper claim, yes. 
Q Do you hold out that you are not responsible ina 
proper claim for a full value but merely for an amount over 
and above the car owner's collision insurance deductible? 
Mr. Browning: I object to that. That's a very leading 
question. It won't do any good to object at this point but 
it is an improper question. 
Mr. Kiel: I am sorry. 
Q Will you tell us whether or not your company holds out 
its responsibility with respect to collision or cargo 
insurance, cargo coverage merely to an amount over the owner's 
deductible collision insurance? 


A No, sir. 


Mr. Browning: I object. He hasn't gotten off the 


leading question tactic yes. The witness knows what he __ 


wants. I object to it. 

Exam. Reilly: I am going to overrule the objection. 

It is a little bit difficult to coneeive other than 
leading questions with respect to witness and this attorney. 


You have been riding in a tandem tooling. 


Q With respect to your advertising, will you tell us whether 


or not you have held out to the public that drivers are 
bonded? For example, as shown in Exhibit No. 8, which says, 
"Our drivers are bonded for the sum of $7,500." Or in 
Exhibit No. 74 where there's a statement that each of your 
drivers is fully bonded. 
A 
Q Do you actually bond drivers? 
A Yeo, sir. 
Q I show you a document and ask you if you will identify 
that. 
A This is the current bond replacing the prior bond that 
we have had in effect since, 1 believe, 1966, December of 
that year. I may be wrong in the initial date. 
Q Just a moment. May I have this document marked for 
jdentification. 

Exam. Reilly: Marked for identification as Exhibit 
No. 176. 

(Applicant's Exhibit No. 


Witness Zola, was marked 
identification.) ----—— 
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Q Is Exhibit No. 176 part of a blanket bond to which 
there is more than this one page? 

A This is the cover page listing the coverage. The rest 
would be the standard jacket of what is called the 3D bond. 
Q You have that bond with you? 

A 

Q Is this bond required by any regulation of the 
commission? 

A No, sir. 

Q Why do you have it? 

A We have it because we feel a person giving someone else 
their vehicle may be subject to certain exposure which might 
not be covered by damage to property, which is fraud, 
defalcation, in the best elements. Especially where you 
have a question of permissive use where the vehicle is 
tendered over to another person by the owner ad the owner 
says, "I give you permission to drive it," and something 
happens with regard to the driver, and the purpose of this 
bond is to cover the standard, what is called standard 
fidelity occurences--it used to be in the amount of $,700, 
we increased it to 25,000. As a result, since the amount 
did vary, we eliminated the specific reference to the amount 
of the bond from our sales via Sumani’ No. 156: 


Q During this proceeding, there has been some testimony 


that when you were querried with respect to the bond that 
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your employecs were loath to disclose the name of the bonding 
company. 

Our employess--and I have been instructed by the 
insurance companies that they do not want their names 
directly disclosed to the public on a voluntary basis. 

Apparently some members of the public misconstrue 
which coverage is for what. 

I think we have heard enough testimony in this proceeding 
on that. On the member of the public becoming obstreperous 
instead of filing their claims with the carriers. These 
claims can get lost by being filed with a wrongful insurance 
carrier and in nine months we are permitted from making any 
settlement with then. 

Q Have you made an analysis, sir, with respect to the state 
laws as they involve liability of an owner of a motor vehicle 
which is tendered to a drive-away company for transport and 
the liability of a drive-away company when transporting 


a motor vehicle as it relates to claims of third parties 


that may be involved in an accident with the vehicle that you | 


are operating? 

A Yes, sir, I have made an extensive investigation of 

that question. 

Q In that respect, have you discussed that with representatives | 
of the commission and gotten some of their thoughts with 


respect to this 


A Among others, yes. 

Q I show you a letter dated February 7, 1972, and ask 
if you will identify that document. 

A This is a letter to me from Mr. L. L. Sloer, Chief 
Section of Insurance of the Interstate Commerce Commission 
which was sent pursuant to a setieitiiate conversation I had 
with him concerning the question of primary and secondary 
liability coverage with regard to owners' insurance and 


carriers' insurance in the course of drive-away operations 


and in the course of transportation in interstate commerce 


of motor vehicles by drive-away. 
Mr. Kiel: May I ask that that three-page document 
identified be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit 


(Applicant's Exhibit No. 177, 
Witness Zola, was marked for 
identification.) 

Have you read the daeeriin letter as well as the two- 

copy of a letter which was attached? 

Yes, sir. 

Basically, will you tell us whether or not you agree 

the doctrine set forth in that letter? 

The letter of April 1, 1968, which is forwarded by the 


covering letter, sets forth my understanding after extensive 


insurance arising from damage to third party vehicles, 
property and bodily injury as a result of transportation of 
vehicles in drive-away service in interstate commerce. 
Q Have you received communications from attorneys in the 
course of litigation with respect to the question of 
liability of a carrier such as yourself and an owner of a 
car involved in an accident as it relates to a third party? 
A Yes, sir: 
Q I show you a letter addressed to you from Black, 
Robertshaw and Frederick, attorneys at law, Phoenix, Arizona,} 
i 
is that a letter which you received in the usual 
course of your business? 


A Yes, sir. 


ep Ce 


Mr. Kiel: JI ask that that be marked for identification. | 


How Lie. 


(Applicant's Exhibit No. 178, 
Witness Zola, was marked for 
identification.) 


Exam. Reilly: Marked for identification as Exhibit 
i 
4 


Would you please explain the purpose of Exhibit No. 178? 

Yes. 

Prior to Aaacon being insured by the Home Insurance 
Company for the initial layer of liability insurance, Aaacon 
was insured by the Aetna Casualty Surety Company, and Aetna 


Casualty Surety defended Aaacon in actions arising from 


With regard to this particular case which occurred 
in Phoenix, Arizona, the car owner's insurance was the 
Alstate Insurance Company, and I had extensive telephone 
conversations with the attorney for Aetna, Richard A. Black, 
in which he indicated to me that from his understanding of 
the law which confirms the sc idhieiineels set forth by 
Mr. Schoer and my understanding of it after extensive 
research, the primary liability under liability policies 
enures to the car owner's liability policy pursuant to the 


standarc omnibus insurance clause which has been adopted 


by practically every state in the union. The letter sets 


forth in actuality the trial technique that Mr. Black was 
attempting to use, that is to say, in order to satisfy the 
third party's claim, he was seeking to have Aetna cooperate 
with Alstate and pay it and then have the two companies bat 
out between the two of them any question of primary and 
secondary liability, because the liability law with regard 
to third party liability and the question of which company 
is primary and which company is secondary is not controlled 
by federal law but it is controlled by state law and it is 
the law of several states which have adopted the omnibus 
insurance clause, more of which I will testify about after, 
which: governs this, and that's indicated in Schoer's letter. 
Q With respect to that issue, then, will you teil us your 


opinion whether or not it's important that an owner ,o 


motor vehicle which you are transporting notify its insurance | 
company of an accident with respect to third party liability? 
A It is vitally important that the owner do this 
immediately, because the policies of insurance in practically > 
every state in the United States provide that unless the 
insurance company is notified by the owner of the occurrence, 
that is to say, the dccident, and the phrase is, aS soon as 
is reasonably practicable, there will be no coverage under 
the policy in defense of any owner liability. : 

Now, inasmuch as the laws with regard to the interstate 
transportation of motor vehicles as they relate to chird 
party liability claims is that the owner's insurance is 
primarily liable, it is vital that the owner's policy--that 
the owner be put on notice and his policy be made effective 


so that his coverage be put in tact. 


Q Will you tell us if that's the reason why you advise your 


people to tell your shippers to notify their own insurance 
company? 
A That's correct. That's exactly-- 
Mr. Browning: I object unless he makes the circumstances 
clear, cargo insurance, liability insurance or what? 
Q Just liability insurance at this point. 
A With regard to liability insurance, upon the occasion 
to us that any damage has occurred to a vehicle with rec “d 


to striking of any other object or person, we always inform 


————— 
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the owner to immediately notify his insurance company so 
that his policy will be actuated to the extent that he may 
be found to be liable and to the extent that the policy may 
be effected so that he will not be accident or instance 
waiver the coverage which is required both by state and 


federal law and which will protect him in the first instance. 

‘ r ‘ 
Q Don't you have that same kind of ansurance, to protect |; 
him? 


A We have exactly that insurance and Simultaneously 
in the case of every accident we notify our insurance carrier 


in every case without exception. 


Now, can you give us briefly the reason wny, if you have: 
y 8 y 


insurance, and you cover the vehicle, Why the owner of 
vehicle might jeopardize his position by not notifying 
insurance company if your insurance covers it? 
here are two reasons. First of all, under the laws 
of several states, the owner's insurance may be primary. 
This is solely speaking with regard to liability claims. 
Q Can you effect or change those state laws? 
A No, sir. 
Mr. Browning: I object to that. Obviously, he can't. 
That is the first reason. 
The second reason is that with regard to the liability 


Claims there is a possibility that the owner may be 
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transportation of his vehicle for which the carrier is not, 
and a perfect example is that--is a case in New York called 
the Joe Ardena case involving our company wherein the 


driving sued by Aaacon, the owner of the vehicle, the 


manufacturer of the vehicle, the sales company of the vehicle, 


the tire manufacturer as a result of his bodily injury in 
an accident. 

Q To the dirver? 

A This is the dirver. And the claims agains the owner 
were not claims relating to the derivative method from our 
company, but claims directly relating to what the owner 
should have known as the owner of the vehicle, and had he 
not been informed and had his insurance company not been 
informed, his exposure would have total regardless cf 
question of primary and secondary coverage with regard to 
the various policies of insurance effected by Aaacon and 
his own insurance company. 

Q Now, with respect to the cargo insurance, do you have 
any policy or provision in your company to advise car 
owners to notify their insurance company? 


A We have-- 
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Mr. Browning: I object te that. It's a leading 
question. You can ask him what his policy vis-a-vis-- 
Exam. Reilly: Go ahead. 


With regard to. the cargo coverare,—we have. policies | 


which are spelled out both in our manual, our company 
manual, and specific policies of our claim's department, 
and that policy is that in every instance we suggest-- 
again this is not a matter of--this is a matter of limited 
damage. The owner's exposure here is only the value of 
the vehicle. Whereas in liability claims his exposure 

may be a million dollars. But we suggest in every case 
before we find out any of the facts, that the first thing 
he do is to put his company on notice that a Claim has 
existed. 

He didn't have to bring a claim through them and it is 
just a suggestion on our part. The reason for that is that 
if the damage to the vehicle not the result of an occurrence 
for which we as a carrier are liable, he may still have 
coverage and probably does have coverage under his own 
collisicn policy, and in this manner he is able to avoid 
the same problem that I indicated occurs with regard to 


liability insurance ca automobiles, that is to say, that 


same provision occurs in collision policies throughout 


the United States, that is unless the insurance company 

is put on immediate notice of the occurrence, they are not 
responsible and may decline to pay a claim for damage to 
the vehicle, and such an occurrence night be, for an 
example, where a car is damaged through an act of" God, 


for which a carrier would not be responsible, but. for_which 
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the owner's collision policy would be, and this protects the 
I 

owner. 

Q Have you a policy manual which is used in your business 


which instructs your personnel with respect to this type of 


cj problem? 


Yes, sir. 
I show you a document and ask you if that's a copy of 
: a page of your manual that refers to that subject matter? 
A 
Mr. Kiel: that be marked for identification. | 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. 179, 4 
Witness Zola, was marked for | 
identification.) 


Exam. Reilly: Off the record. 

(Discussion off the record.) 

Exam. Reilly: On the record. 

My, Kiel: It is §$:00 o'clock, Mr. Examiner. I wonder 
if Mr. Browning's witness is here? 

Hr. Browning: I didn't know you asked for a timetable. 

Exam. Reilly: Go ahead, Mr. Kiel. 

First, may I ask just to shorten it, are you willing to 
earry this over until tomorrow morning for the appearance of 


Mr. Trecartin? 


nn 
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Mr. Browning: I can't cet a hold-of:the-mann10w.” | 


> 


Apparently something happened .over in the court and he got 
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detained and he couldn't meet his commitment. So lI don't 
know the extent of it, but to my understanding he was going. 
to pick a jury. If he is going to pick a jury, probably 

he will be over there tomorrow, too. I would like to defer 
the matter to the conclusion of their case, sf I may, as 
perhaps in the rebuttal capacity or something of that nature. 
In any event, I think the man has made a bona fide attempt 
to get here today and apparently he couldn't do so due to 
circumstances beyond his control and beyond my control. He 
has been examined at agreat length by the Zolas, which 
indicated to me any way in linking to the--which indicated to 
me that Mr. Ralph Zola was in’ imately faneigien wih ay) ee 


the ramifications concerning those cases by which the witness 


testified and I don't see how they could in good faith at this 


point say they didn't ee what the witness--the matters by 
which the witness testified. 
| would like to, if 1 may, cal Bim again later on this 
afternoon before I go home and find out whether or not he 
would be availabe in the morning, and if we quit early enough | 
I can do that and have an answer fer you by this afterncon. . 
I will try to bring him back in the morning if I can. 
If I can't, I would like to have it deferred until he can 
make it, aS soon as possible, this week. 


The Witn ss: Mr. Examiner, I would like tea be-heard on 
eee eae : 


this. irst of all, as to my intimate familiarity with the 
case, we have this day--and I was necessitated to go after 
hours to our office to get down the files in the Bolt matter 
which are in a carton approximately a foot high by a foot and 
a half by a foot deep. The matter is extensive and I was 

not familiar with it, and, as a matter ae fier, these are 


matters in there which need correction because of my lack of 
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familiarity, and 1 respectfully urge that the record note and 
{ 

Your Honor consider the fact that what at issue here an the 
question of notice is not whether or not we are familiar | 
with a shipment that may have occurred, but whether or not 
: | 
} we have had an opportunity to prepare 2 defence for cross | 
examination. | 
| 

I am familiar with approximately five hundred to a 


thousand shipment of the hundred thousand that have occurred 


in the course of my business, but I would not be as an 


to the incidence that arese in any of those shipments and, 
I think, that that is an important distinction which has to- 
date been overlooked in this proceeding. 


Mr. Browning: Mr. Examiner, just in brief response to 


: 
i 
attorney prepared to cross examination or defend with regard 
i 
$ 
> 


that, as far as’ the administrative procedure act is concerned 
it is not my understanding, that we are required to give them 
ammunition from which they may cross examine a given witness. 


We were certainly obliged to give then the matters-“of-fac 


‘law which were asserting at the hearing. By the order of the 

' commission which instituted the investigation proceeding and 
also by means of my letters, I think there are at least three 
or four letters of mine to the respondent in the exhibits, and: 


we have met our obligation, Your Honor, in that respect. We 


don't have to give them the information se that they can cross 


examine a witness. He has to be in a position to cross 
examine a witness upon the termination of my direct examination, 
and it can't cover any matters other than those which have been 
covered by my direct castes That's preposterous. 

The Witness: In that regard, I believe it is not necessary 
for us to go ahead with our case until the commission has 
completed their case. Now, either the commission will complete 
their case or will not complete their case. 

Exam. Reilly: Are you going to accede to the requests 
of Mr. Browning or not? 

Mr. Kiel: Mr. Examiner, I have acceded to the requests 
since this morning. It was my understanding that we could 
move this morning at the beginning before our testimony was 
required to be started, and I agreed. 

Exam. Reilly: Mr. Kiel, I know what happened. Are 
you going to accede or are you not? 

Mr. Kiel: No, sir, not any longer. I believe, t*heugh, 
that we have acceded. 


Exam. Reilly: Now you are pee to make ao noe: 
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Mr. Kiel: Yes, I move that the testimony of Witness 


} 
| 
' 
{ 
j 
| 


«|| Trecartin be stricken. | 
Mr. Browning: I oppose that motion on the ground that |} 

t 

{ 


eit there is no basis for it. We have given them the opportunity ‘t 


i 
to cross examine the witness at great length yesterday. As 
\ : " 


en 


i a matter of fact most of the testimony that was adduced fron | 


that witness was in the nature of cross examination, not in 


the nature of direct examination, and they have had ample 


* opportunity. 


the witness testified, and I can see no basis fora motion to. 


| strike at this point. 


oT Exam. Reilly: I am not ruling on any basis other than 


6 | Mr. Ralph Zola was familiar with the case about which ' 
‘the witness is not here for cross examination. 

I am not impressed with any of the arguments except 

' shat one. The witness is not here. He refuses to accede to 


your request to permit the witness to come at a later time. 


So that I have no alternative but to grant his motion. 
Mr. Browning: Mr. Examiner, I, as soon as possible, 
respectfully accept to that ruling. We certainly ran out of 


time yesterday on the cross examination. 


% 
2 eR STORET TRENT EE OE TPT TAN NTE TRE TIT PET 


Exam. Reilly: I know, we went until five minutes to 


weer meee 


six in an attempt to get rid of the witness. 


Mr. Browning: And we all had to go home. All right. 


Mr. Kiel: Mr. Zola, have you famil iSet ees yourself _withi 


nec 
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the so-called omnibus statutes with which govern his liability 


of owners of automobiles in some of states in which you 


operate? 


Q I show you-- 
A If I may correct you, it is called the omnibus insurance 
clause. 
Q I show you section 175 of the California Civil Liability 
Code, motor vehicle code, and I ask if you recognize that 
as being what I indicated it was? 
A No, sir, this is not an omnibus insurance clause. This 
is what would be the companion clause to go along with it, 
which creates on the part of every owner of a vehicle 
direct and primary liability to damage to the bo“y or 
property of any third person as a result of the use of the 
automobile by any permissive user. 
Q You recognize that as a provision in the California 
law? 
A Yes, sir. I copied it out myself. 
Q Is this a photocopy of *he statute? 
A Yes, sir. 

Mr. Kiel: May I ask that this document be marked for 
identification? 


Exam. Reilly: I hope the docket copy is somewhat more 


legible than the one give to me. Make sure the docket—eopy 


is readable. Marked for identification is Exhibit No. 180. 
(Applicant's Exhibit No. 180, 
Witness Zola, was marked for 
identification.) 

Q Insofar as your business is concerned, what effect do 

you understand this section of the California law to have? 

A The effect of this section of the bart tovinka law and 

similar sections in practically every state of the United 

States place the primary respons ibility for third party 

liability claims for bedily injury and property damage 

upon the owner of a vehicle regardiess of who is driving 

it as long as the person driving it is driving it with the 

consent of the owner or with the consent of “#,meone to whom 

the owner gave consent. 

Q Have you secured a similar statutory provision in 

New York relating to civil liability of an owner of a motor 

vehicle? 

A Yes, sir. 

Q I refer you specifically to section 388, which starts 

on the first page and goes over onto the second page. 

Exam. Reilly: Marked for identification as [Exhibit 
- 

No. 1L8l. 

(Applicant's Exhibit No. 181, 


Witness Zola, was marked for 
identification. ) 


A That would be a similar provision to the California 


code provision as afore mentioned. 


a 


Mr. Browning: What is this? Mr. Examiner, I object to 
having it marked for identification. I can't even figure out 
what it is. 

Q Mr. Witness, would you explain what section 388 of the 
New York statutes is that is contained in Exhibit No. 181? 
388 of the New York statute, which is 
similar to section 17150 of the California code, both set up 
the accomodating statutory provisions for car owner primary 
liability with regard to third party, property damage ana 
: bodily injury claims and make the car owner--and declare trie 
/ car owner the party to be responsible. 
1 Q Insofar as that would have any effect on your business, 
. What would you have to say, the effect of that on oui business 
is to codify in statutory form the question of primary and 


, secondary liability as between the shipper and the carricr 


4 of a motor vehicle in interstate commerce? 

Mr. Browning: Mr. Examiner, I object and I move that be) 
stricken. That's not my interpretation. I just have briefly | 
read it over and I don't see anything in here, in the 
document relating to common carriage. 

Mr. Kiel: Mr. Examiner, counsel can cross examine. 


Undoubtedly he disagrees with things the witness has said. 
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| 
| 
The objections to the admissibility of the exhibit.can_be-made 
| 


when they are offered. I ask if counsel will just have 4 
little patience with me. 

Q Mr. Zola, have you familiarized yourself with the insurance 
law of New York with respect to provisions which must be 
contained in liability insurance issued in New York State? 


A Yes, sir. 


el 


Q By the way, is every owner of an automobile required 
in New YOrk to have abili insurance before his license 
will be issued? 

A Yes, sir. And that is the practice in most states. 

Q I show you section 167 of the insurance law and ask 
if you recognize that provision? 


A Yes, 1 do, sir. 


Q Is that the insurance law of the State of New York? 


Yes, sir. 


5 


i 


Mr. Kiel: May I ask that that be marked for identification?. 
Exam. Reilly: Marked for identification is Exhibit 
182. 
(Applicant's Exhibit No. 182, 
Witness Zola, was marked for 
identification.) 
Q Would you please expiain, sir, what effect if any this 
provision has on your business and your relationship with 
your shippers for whom you transport interstate commerce? 
A Yea, 8197. 


This provision, which, as you can see from the fourth 
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line thereof, is to be read in conjunction with section 388, 

which has been reproduced as Exhibit No. 181, together 

constitute the receptacle and the contents, if you will, 

insurancs scheme by which the state of New York and every other 

industrial state and most states of the United States, have 
' 

provided, that the owner of a vehicle is primarily responsible 

for damages occurring to third parties for bodily injury 

and property damage resulting from the use of his automobile 

by permissive use. 

Mr. Browning: Mr. Examiner, I submit that that is an 
improper conclusion. It certainly is only an opinion of this 
witness, and otherwise I move that it be struck. If it is ao 
understanding and if I can get a stipulation by Mr. Kiel 
that this is certainly an opinion of the witness~- 

Exam. Reilly: I think the witness is testifying in 
_ this respect as an expert and we will take it as opinion 
testimony, Mr. Browning. 

LA If I can continue. 

Q Would you please. 

A You asked me the relationship. This relationship is 
reflected in the American law reports and notated, volune 
four cf the third sets of revision, wherein the American law 
reports, which is the most difinitive work on the subject 


of the laws of the severalstates, provides under section 17, 
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in cases involving the coverage of omnibus el suse. eae the 


type of clause referred to in Exhibit No. 182, where a third 
person was driving the insured automobile with the consent of 
a permitee of the named insured, a permitee would be someone 
authorized by the insured, to arrange for the permissive 
user, the courts in accordance with general legal principles 
have given effect to statutes requiring that all insurance 
Olicies contain an omnibus provision. End of quote. 

Q Insofar as your operation of a mother vehicle of a 
shipper is concerned, what kind of user would you be? 

A We are both a permitee and permissive user. 

Q Will you please refer back to Exhibit No. 168, which is 
the tariff of your company, which was effective June 8, 1970, 
and turn to exhibit--rule number 2, paragraph F, and tell me 

what it was intended that that provision in the tariff should 
cover or provide? 

A This is as reproduced on original page 4, Mr. Kiel. 

Q Yes. 

A That tariff provision indicates that the cost of the 
transportation does not include repairs or replacements to 
the vehicle, maintenance, oil or lubrication service thereto. 
And the import of that rule is to place such obligations upon 
the shipper. i 

Q With respect to rule 11 in the same public occasion on 


five, what is the purport of that rule? 


The purport of that rul is that _mechanica] breakdowns 


cal. : 
app. npx /O4S 


occurring during tne course of transportation are the 
responsibility of the shipper in the absence of carrier 
fault and it is that phrase, "in the absence of carrier 


fault," which I alluded to eariler in referring to the change 


made in our bill of lading. It indicates that any repairs 


made during the course of transportation 01 the vehicle are 
made for, on account of and at the expense of the shipper. 
Q With respect to rule 13 on page six, what is the import, 
the purpose of that rule? 

Mr. Browning: Mr. Examiner, I submit that this 
document speaks for itself regardless of what its purpose 
was. 

Exam. Reilly: I don't know what document should. 

is suppose to be a document to which lay persons have an 
access. It should be written in such a style and manner 
in which lay persons can understand. I don't think we need 
to ask this witness what the purport is. 
Q Mr. Zola, with respect to rule 13, does that set forth 
the responsibility with respect to the protection of the 
cooling system of the vehicle as being that of the shipper? 
A Yes, sir. 
Q With respect to rule 13 on the same page, is that the 
$25.00 cost provision within which a driver may make repairs 
of a minor nature and charge them to the shipper when the 


delivery is made? 


A Yes, and that's the provision upen- which we made, agai 


en ame 


the change in our bill of lading to reflect the proper 


figure of 25 as opposed to $20.00. 


ER Se Oe 


Q Would you look at rule 27 and tel me, do you provide 
a serice under that rule whereby for the charge shown you will: 


inspect the vehicle and attempt to determine its difficulties | 


continue--or to be suitable for the transportation that 

you are to undertake? 

A Yes, we provide examination of the mechanical fitness by 
diagnostic testing in advance of the transportation. 
Q If a shipper requests cleaning of a vehicle before or 
after transportation, do you provide for same under rule 
2772 


A Yes, sir. 


Is there a charge for that? 


Yes, there is. 
Q Do you on page 11 of this tariff publish the useable 
provisions found on what is commonly referred to as the unifor 


straight bill of lading? 


Q And with respect to section 1B, is that the normal 
uniform bill of lading provision? 

A Yes. And again that is--some of the language in that 
section is the basis for the language in our bill of 
lading, as indicated in my earlier testimony. 


Q Mr. Zola, in your opinion, is there._anything inconsistent | 


—_o” 
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in the bill of lading document, which is Exhibit No. 162 

and the provisions shown as being on the reverse side of the 
uniform straight bill of lading in Exhibit No. 168? 

A No, sir. 

Q Now, from time to time does it occur that for one 
reason or another that vehicles which your company has been 


transporting are involved in an accident or become disabled? 


Q Anc would you tell us, sir, does your company have a 
claim department set up to handle that type of matter? 

A Yes, sir. 

Q Where is that claim department? 

A At New York City. 

Q What instructions have your other offices received with 
respect to the handling of claims concerning which they may 

be informed? 

A The instructions in part are contained in Exhibit No. 179, 


which is part of the manual of every office operated by our 


i 
company. And those instructions in essence are, that | 
| 


immediately upon notification of an accident, the owner should 
be notified, he should be informed ‘to notify his insurance 
company of any potential claim and immediately the New York 
office of Aaacon should be notified so that we may file 


claims forms with our carrier, our insurance carrier, that is,’ 


and that under no circumstances is a local office to make 
ween ween en eae —__ aes ae LL 


PLP DX West | 


nl 


settlement of a claim or to make promise with regard to a 
claig.. The reason for that is so that all claims can be 


treated.in a uniform manner. We also have spelled out to 


our local office that for cargo claims for which we are 


liable as a carrier, our liability is primary and the 


liability of any other insurance would be secondary. 

Q Is that statement contained in the third paragraph in 
the last sentence in Exhibit No. 173 starting with the 

words, "If the question arises, you may inform the owner"? 

A "That our insurance is primarly responsible for all cargo 
claims for which our company is liable." 

Q Are your employess, authorized, required or permitted 

to make any representation different from the representation 
with respect to your primary responsibility and liability 


for claims concerning which your legally liable? 


Q Did you hear testimony by the witnesses who appeared 

in behalf of the Bureau of Enforcement? - 

A Yes, sir. 

Q Did gon ert us whether you recall any testimony 
concerning these witnesses indicating that they didn't know 
what they had to co to file an original claim or what was 
required in the original claim or statements to that effect? 
A Yes, sir, E have. 


Q Have ou given that some thought? 
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Yes, sir. 


What has your company undertaken and decided to do about 


A Immediately subsequent to the hearings in this proceeding. 
that occurred in Florida the week of January <Jth, I believe, 
I drafted and had distributed to our claim's department a-~- 
two documents. The first was an acknowledgement of clain. 
Q I show you a letter and I ask you if the letter I show 
you is such an acknowledgement? : 
A Yes, siY. 

ir. Kiel: May I have this marked for identification. 


Exam. Reilly: Marked for identification is Exhibit No. 


(Applicant's Exhibit No. 183, 
Witness Zola, was marked for 
identification.) 


Q With respect to Exhibit No. 183, is that now or something 
like 183 required under the commission's new claim | 
regulations? 

A Yes, generally, about two months later, we found in 

340 ICC, which has been referred to, that the commission 


requires a similar document to be issued to the claimant within 


30 days. 
We normally issue this within the same day on which 
receive any claim. 


Q Was this prepared prior to the receipt of the-dets 


———— 


r Pai ton OE Ad ff} 
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in the case referred to? 
A Approximately a month in a half to two months prior. 
Q What was the second document that you prepared or had 


prepared for your claim's department? 


A We had prepared a clain form for those shippers who 


wished to make a formal claim but did not feel that they 


were able to do so themselves and that form was made pursuant 
to the suggestions contained in 340 ICC. 
Q I show you that form and ask if that is the form that 
you just referred to? 
A Yes (Sir. 

Exam. Reilly: you want this marked, Mr. Kiel? 

Mr. Kiel: Yes, I ask that this second docunent be 
marked for identificaton. 


Exam. Reilly: Marked for ntification is Exhibit No. 


(Applicant's Exhibit No. 184, 
Witness Zola, was marked for 
identification.) 


Q Mr. Zola, while you indicated that this was based upon 
decision of the comnission in 340 ICC, does the commission 
require that the carrier supply a claim form? 
A No, it does not. 

Why do you do at? 
A As I mentioned, because we deal with menbers of the 


e@, the 


commission has indicated that voluntary payment may not be 

made by a carrier unless certain information is in hand. In 

order to accomodate a claimant, we have voluntarily provided 
¢ 


this form. When I said the commission suggested it, I mean 


the commission has required that certain evidence be filed 


A EN EN A A 


with the carrier at the shipper's responsi ibilitie in order 
to help the shipper discharge this responsibility, we 


voluntarily drafted this form. 


a oe ARNE I A 


Q Does your company maintain a claim ledger?’ 


Q Briefly, what is your claim--what is a claim ledger, 
why do you have it? 

A A claim ledger is 4 book, record, if you will, of each 
and every claim filed with our company to which we assign it 


a number, we mark down the bill of lading number, each of ere! 
1 


bills of lading are prenumbered and lettered for identifcatio nh 
4 


; 
We mark down the office of origin end place of destination and 


the nature of the claim if it is susceptible of being put 


‘? 


in that simple form. 


Q Is that required by the clerks, that laduer? 

A It has been required for some time, yes. 

Q In addition to that, has the commission required for 
some time the filing of a claim report showing the number ol 
claims handled, settled and so on? 


A They have required that only for a Sal feat three months « | 


i 
: 


Do you file such a report? 

We have, sir. 
Q When a claim is received and it's acknowledged, do you 
do anything with respect to notifying your insurance company? 
A 
Q And do you have a form for that? 
A Yes, we do. 
Q I show you a document and ask if that document is the 
form which you use to notify your insurance agent for 
transmission to your insurance company? 
A Yes. 

Mr. Kiel: I ask that that be marked for identification, 
please. 


Exam. Reilly: Marked for identification as Exhibit No. 


(Applicant's Exhibit No. iss, 
Witness Zola, was marked for 
identification.) 


Q Could you explain how this document, No. 185, is actually, 


used? 
A Upon receipt of a notice of claim, or actually upon 
receipt of notice of information that there has occurred 


an accident or occurrence which may lead to a claim, we fill 


| 
' 
{ 
| 
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cut a form similar to Exhibit No. 185, and we indicate as much 


underlying, material as possible. What we would normally do 


is immediately call up the office of origin and request 
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copies of all documentation be sent to us, and this form is 
used each and every time a further submission is made to our 
agent, Interstate Motor Carriers, which then makes a 
determining as to whether or not--the reason that we send it 
to Interstate is so that they can make a determination based 
on professional analysis as to whether or not they should 
notify the Home Insurance Company and American Plan and the 
further layer insurance companies up to three million dollars. 
If the accident involves a mere hitting of the’ 

and is a $25.00 claim by the state we wouldn't notify 


of London. 


Q Is this form used for cargo as well as liability 


and property damage claims? 
A Ten 
Q In sum and substance, do you receive more than one 
claim or assertion of obligation against your company by 
third parties? 
A Yes, and that's the reason why there are two lines 
there, to show.whether or not it is a fair submission and 
they: should have the insurance company set up a new file or 
whether the insurance company should dig out their old files. 
These are when we say further to the mailing of and then 
there is room for 

And then at the bottom we describe the documents 
enclosed. And we normally would..receive back from the. insurance 


| A | ! 
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agent a copy of the docwnent with their receipt on it 
indicating that they have gotten it so we know that the 
thing hasn't been lost in the mail. 


Q In connection with an accident involving automobile 


that you are transporting, do you do anything determine 


from official records what report there might be of an 


» sir. 
Do you have a form for that? 
A Yes, sir. 
Q I show you a form and ask if the form I have handed 
to you is that fori? 
Yes, it is, sir. 
Mr. Kiel: I ask that that be marked for identification. ; 


Exam. Reilly: Marked for identification is Exhibit No. 


(Applicant's Exhibit No. 
Witness Zola, was marked 
identification.) 
Exam. Reilly: Off the record. 
(Discussion off the record.) 
Exam. Reilly: Let's recess until tomorrow morning at 
9330). 


(Time noted 4:40 p.m.) 
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239 1659 
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xan. Reilly: On the record. 
RALPH J. ZOLA 
previously sworn, resuned the stand. 


DIRECT EXAMINATION (Cont'd. ) 


Q (By Mr. Kiel) Mr. Zola, you testified yesterday 
conerning questions and issues concerning public liability 
in public liability matters. With respect to your re- 
lationship as attorney in holding out to the public, will 
you explain that? 
A Yes, the matters I testified on yesterday were the 
result of my research and the result of my conversations 
and meetings with officials of the Aetna Life € Casualty 
Company and the Home Indemnity Company, as well as con- 
ations with the head of the section of insurance 

the Interstate Commerce Commission, the Commissioner 

of Insurance of the State of New York, that is the 


office of the Commissioner of Insurance of the State of 


New York, the office of the Commissioner of the State 
> 


of New Jersey, and reflects the general issue of primary 


and secondary liability between two insurance companies, 
that is the car owners insurance company and the carrier's 
insurance company with regard to third party claims. 

It does not, however, reflect the holding out of Aaacon 


— 


or its actions with regard to its indennitors, its 


——— 
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insurance companies. It has always been our position 
which we have asserted at lesal actions at our own ex- 
pense, that with regard to our shipping public, our cus- 


tomers, our insurance is obligated to pay these claims 


and I am referring toour liability insurance is required 


to pay third party liability claims and not just -- and 
that such obligation extends beyond the filing obligation 
that are filed with the Commission, BNC 90. 
Q Zola, in the course of your business, do you 
ever receive written inquiries from customers or potential 
customers concerning your holding out with respect to 
damage to the cargo which is the passenger automobile 
Which vou would transport by driving it? 
A es, sir. 
Q Do you have a group of letters which dealt with such 
a question in December, 1971? 
A 25,Ssir. This would be typical of the material 
that we received and our response to it. 

Mr. Kiel: May I have this identified, the original 
letter from the man is in the copy given to the Commission's. 


reporter. I ask that that be marked for identification. 


Exan. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 187, 
Witness Zola, was marked for 
identification.) << 
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Q Will you tell us whether or not this is a typical 
response? 

A Yes, sir. 

Q And if someone requested this information orally, 
would it be given? 

A Yes, sir, and it is. 

Q And your people have been instructed with respect 
to the type of response to give questions of the type 
posed in Exhibit 187? 

A Yes, sir. 

Q What is the response that they are required to give? 
A A response similar to this in summary form. If a 
person has detailed questions, they normally would refer 
to the New York office or someone on my staff. 

Q Did you hear the testimony of witness Tomany of 

the Interstate Commerce Commission, he testified at the 


initial portion of this proceeding and indicated fron 


time to time that there had been correspondence between 


him and your company involving an attempt to insure that 
all complaints that he had received had been responded to 
by your company? 

A 

Q And have you brought to this hearing a copy of a 
letter which you wrote to Mr. Tomany on August 30 with 


respect to exactly this matter? kid sheen 


appt o X (O64 


nine 
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one of many Similar letters that we have 
written from tine to time. 
Mr. Miel: I ask that that be marked for identifi- 
cation. 


Lxm. Reilly: Marked for identification as [xhibit 


(Respondent's Exhibit No. 188, 
Witness Zola, was marked for 
identification.) 
Q Do you recall the testimony of Mr. Tomany when I 
examined him with respect to the fact that certain of 
the letters which we had sent to him were not in the 
individual files or the reference was made to such co 
cations? 
A Yes, sir. 
Q Now, would you look at Exhibit 188 with respect to 
Gilbert LE. Bell and explain what you sent Mr. Tomany 
in connection with this matter as you dispatched [Exhibit 
188? 
A Well, attached to Exhibit 188 were copies of our 
prior correspondence with Mr. Bell and the Commission -- 
that is to say with Mr. Bell, copies of which had been 
sent to the Commission pursuant to their request that 
the matter be handled, I think, normally withi. ten days. 


We attempt at every instance to reply on the date we 


receive the letter and in order to alleviate the diffi- 


————— 


1523 
culties that the Commission has in keeping these matters 
straight, we had started to enclose multiple copies of 


both our covering letters and the underlying letters 


when they cover more than one file. 

Q Yor example, reference is made to one Sanrord J. 
Rosen and you indicate that you are wnabhe to locate 
your file on that matter. Did you hear the testimony 
of Nr. Redland which he discussed two matters -- 

A Mr. Rosen discussed that. 


Q Yes. Do you find that you are unable to locate 


papers in your files and have some difficulties which 
would be similar to that explained by lr. Tomany ? 

A Absolutely. 

Q What is your policy, however, with respect to 
communicating with the representatives of this Commission 
when there is any question about anything that your com- 
pany has done or has failed to do? 


A Our policy and our practice has been to communicate 


forthwith in writing regarding the status of any claim 


or any question they have, even when that status is that 
we cannot locate the matter so at least the Commission 
is kept up to date with regard to our position and I, 


fron time to time, in cooperation with Mr. Tomany or 


other members of the Commission staff ask them if there 


are any matters outstanding, just S ir 


—— : | 


records are up to date. 

Q And have your claim records always been available 

to representatives of the Commission when they have asked 
to see them? 

A Yes. 

Q bid you in 1971 transport an automobile for a Mrs. 
Nat Biart? 


Yes, sir. 


And was there a claim involved in connection with 


shipment? 

Yes. 

Was that an interstate shipment? 

A Yes, it was. 

Q And did you receive from the clainant a letter when 
the claim was settled? 

A Yes, we did. 

Q I showyu a letter with writing on both sides, and 
ask you if that is a letter which you had received? 

A Yes, it 16. 

Mr, Kiel: May I substitute a photocopy of both 
sides of that letter for the original which is not the 
Commission's docket size? 

Exam. Reilly: Yes. 

Mr. Kiel: I ask that the letter be identified. 


Exam. Reilly: Marked for identification_as Exhibit. 


APP 


(Respondent's Exhibit No. 1895, 
Witness Zola, was marked for 
identification.) 

Q Will you explain the circumstances surrounding the 
receipt of this letter? 
A Yes, this letter was sent by the writer without 
any prior request by us. It's in our business unusual 
to find claimants even when they are totally satisfied, 
taking the time to voluntarily congratulate us for the — 
way their claim has been handled. We find that most 
claimants, and indeed our experience has been with in- 
vestipatory bodies, looking into the matter, most claimants 
never acknowledge satisfactory settlement of the claim. 
Yost of them are hostile and angry. Today with insurance 
rates and insurance matters generally, specifically 
questions of the size of claims, false estimates, in- 
surance companies being -- well, the atmosphere between 
a claimant and anybody who is responsible for an automobile, | 
whom the claimants nornally view as insurance companies, 
whether they are the carriers or the carrier's ins. .-ce 
company y usually looked upon with animosity. 


recornize the name Betty Malone? 


Who is that? 


Betty Malone is a fictitious name used by United Van 


ew 
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Lines so they can organize and deal with sales requests 
coming in for moving service and it is so advertised 
to the public. United Van Lines says call Betty Malone 
for moving consulting, service. 
Q Is it United or National Van Lines? 
A United. 
Q Reference in the hearing from time to time and in 
nunerous docunents, reference has been made to Bob 
Maxwell. i 
A Bob Maxwell is a name used by our company to -- it's 
not individual, it's the claims department of Aaacon. 
Q When a letter is addressed to Robert Maxwell in 
your company, what does that mean? 
A We know that that letter has to do with a claim and 
rather than have that letter float around our office, 


we are able to send it directly to the claims department. 


This is also true of telephone calls. People call us 


up long distance and in this way, the telephone operator 
on our end doesn't have to spend fifteen minutes hearing 
the story. If they ask for Bob Maxwell, we know that 
they want the claims department. 

Q When claims responses are sent out by the claims 
departnent, is the name Robert Maxwell used to indicate 
from your end that this is a natter coming out 


claims department? 


Q Now, have you, during the period that you have been 
in business, inquired of the Interstate Commerce Commission 
with respect to your responsibility with respect to the 
Interstate Commerce Commission and its authority 
relates to the matter of loss and damage claims? 
A Yes, sir, we have. 
Q And did you receive a letter on April 19, 1971. from 
one Ir. Pfaller, director of Bureau of Operations con-_ 
cerning questions as to the jurisdiction of the Commission 
t 
relating to the natter of claims? 
A 
Q Is this such a letter? 
That is the letter. 
May I substitute a copy of that letter 


sk that it be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 190, 
Witness Zola, was marked for 
identification.) 
Q Did your company from time to time have correspondence 
with the Commission and representatives of the Commission 


and conferences with representatives of the Commission 


attempting to find what tests or requirements the Comnissio 


had regarding the processing, of loss and damage claims by 


n 


company? 


Yes, sir. 


A only by our company, but by all carriers. 
‘ . ‘ | 
Q were you able to secure information and advice | 


prior to the determination of the Commisison in 340 ICC $51? | 


Mr. Browning: Mr. Examiner, I object to this 


| 
{ 
| 
} 
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general testimony unless he is more specific. 
Mr. Kiel: I will withdraw the question- 
Q What advice were you able to secure from the ieee ines 
representatives regarding this subject matter before this : 
formal decision at 340 ICC 551 -- 
A Well, with regard not to the specific question of 
whether or not a claim should or should not be paid, but 
as to the question of whether or not claims handling 
practices or the general claims handling practices of 
the carrier were subject to jurisdiction, we were advised 
at that time that the Commission felt it had no jurisdiction 
and they were holding a proneadine ~~ 
Mr. Browning: Mr. Commission, I move that that be 
struck. We don't know who told him that. We have a 
letter here, 190, that speaks for itself. 
Mr. Kiel: Mr. Examiner, I will agree to have it 
struck unless Ir. Zola will tell us who he spoke to and 


50 ON. 


Will you do that next,please? 

Yes, very briefly. 

We had transported automobiles via railroad between 
New York and Florida pursuant to a substituted service 


tariff provision that we had. We found that 33 per cent 


of the automobiles arrived damaged and we filed claims 


with the initiating carrier and the delivering, carrier, 
Penn Central and Seaboard Coast Lines and my ‘inquiries 
were with regard to the claims procedures of those com- 
panies. 
Q Did you receive a response to those claims from the 
Penn Central Railraod? 
A 
Q 3 hi etter the response? 
A 

Mr. Kiel: May I ask that that be marked for identifi- 
cation. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 191, 
Witness Zola, was marked for 
identification. ) 

Q The claims were denied by the railroad? 

A They were denied completely and in every part. 


Q bid you then write the INterstate Commerce Commission 


on June 11, 1970 with respect to this? 


A Yes, I did. 

Q And I show you a copy of a letter and ask if that 
the letter that you sent to lir. Neil Garson, Secretary 
of the Commission? 


A Yeo, it is, 


Mr. Kiel: I ask that that be identified, please. 


Exam. Reilly: Marked for identification as Exhiibt 


(Respondent's Exhibit No. 192, 

Witness Zola, was marked for 

identification.) 
A These clains were filed with us during the periodof 
November and December of the prior year, that is 1969, 
1970 and we didn't, we were required by the Penn Central 
to supply them with, among other documents, the initial 
loading report which was in their possession, the final 
exception report which was issued by the Seaboard Coast 
Lines and which was in their possession, the registration 
of the vehicles, insurance policies concerning many of 
he vehicles, every document that was ever executed by 
any of the underlying shippers with us with regard to 
the vehicles and all of that information was requested. 

After we supplied one item, we would get a letter 

asking, us to supply then with something else. This went 
on for months and nonths. In June, we had a complete 


denial of our clain without any explanation whatsoever. 
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Q After you wrote your letter of June, 1970, did you 
receive responses from people such as Mr. Teeple ana 
Mr. Falla with respect to this matter? 
A Yes, we had several instances of correspondence in: 
which I asked them what the position of the Commission was 
with repard to what I felt was the improper processing of 
claims and their letters as typified by the Exhibit 190, 
went in to the question of the Commission's jurisdiction 
of specific claims, that is to say whetheror not one 
Claim was for so much money and whether or not there was 
liability. I kept explaining that no, I wasn't asking 
whether they were liable on a specific damage. I wanted 
to know if the procedure of them telling us that they 
were not liable but not giving us any explanation, I 
wanted to know if that was legal. 
Q Did that correspond with a letter sent by Mr. Falla -- 
A Yes, it did. 

Mr. Kiel: I ask it be marked. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 193, 
Witness Zola, was marked for 
identification.) 


if 


Mr. Browning: Mr. Examiner, I an going to object if 


this witness is roing to take off and answer a question 


———— " 
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incidentally, while the reporter was marking the ex- 
hibit. 

Exam. Reilly: All right, there's no question. 

Q lire Zola, when you received this letter, which is 
Exhibit 193, did that end your correspondence and communi- 
cations with the Commission concerning this matter in view 
of the indication that they had no authority to assist in 
this matter? 

A Yes. ‘ 

Nr. Browning: Mr. Examiner, I must object to that 
question since that is really not what was said here by 
Mr. Falla. 

Mr. Kiel: I will withdraw that. 

Q What did you do when you received this letter? 


A This letter was the first indication to us, and I 


am not blaming anybody at the Commission, I understand 


that sonetines senantics are sometimes difficult, but as 
he indicated in the first paragraph, this is the first 

letter that he received that they went to the question of 
claims handling as opposed to settlement and the termination: 
of an individual claim and in light of the statements 

that he made in the letter that they had no jurisdiction 
over claims procedures and decisions over carriers, I saw 

hat there would be no reason to go further with the 


Comnission. 
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Q Was any informal suggestion made to you by anyone 
as to how you might proceed on attempting to collect on 
those claims? 
A Inasmuch as the Commission indicated their lack of 
jurisdiction, they suggested that we contact the rail- 
road association. 

And did you do that? 

Yes. 
Q And did you receive a response from the American 
Association of Railroads? 
A Yes, we did. 
Q I show you a letter of August 14, 1970 and ‘ask 
that is e letter that you received? 
A Yes. 

Mr. Kiel: May I ask that that be marked for 
identification. 

Exan. Reilly: Marked for identification as Ix- 


hibit 194%. 


(Respondent's Exhibit Ho. 194, 
Witness Zola, was marked for 
identification. ) 


Q What occurred subsequent to the receipt of Exhibit 
194 in connection with this matter? 

A Well, in light of the fact that the letter from the 
Association of American Railroads indicated that they 


weren't going to even pursue the matter in any respect or 


investigate it, we at that time commenced litigation 
against the Penn Central, Seaboard Coast Lines and the 
interconnecting carrier which was Norfolk & Western 
fRailroad and that litigation is before the courts. The 
defense asserted by all three of the railroad carriers 
is that we had never given them written notice and this 
is after the voluminous correspondence over a period of 
six months with these railroads. 

Q Now, in connection with the payment of freight 
charges tour company when there is a question of whether 
or not there is damage to a car which you are transport~= 
ing, certain of the witnesses on behalf of the Bureau 
jndicated that they retained a portion of the freight 
charges instead of paying that money to the driver as 
was the ordinary course of handling; do you remember 
that type of testimony? 

A Yes. 

Q Did your company receive a communication from a Hr. 
Frey of the Interstate Commerce Commission with respect 
to the handling of claims in this manner? 

A Yes, sir. 

Q I show you a letter and ask if that is a copy of 


the letter that you received from Mr. Frey? 


Mr. Kiels sk that that be maIneG for identification, 


| 
| 
A it ie, sir. | 
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Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 195, 
Witness Zola, was marked for 
identification. ) 

Did you respond to the letter which is }..4ibit 195? 

Yes, I did, sir. 

I show you a letter dated June 18, 1969 written one 
day after the date stamped on Exhibit 195 and ask if that 
is your response to the Commission's letter? 

A Yes, it is. 

Mr. Kiel: I ask that that copy be marked for 

identification. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 196, 
Witness Zola, was marked for 
identification.) 
Q Did you thereafter in December of 1969 receive from 
Mr. Tomany a letter concerning this came matter which 
has a number 211241? 
A Yes, sir. 
Q And I ask you, is this a copy of the letter that you 


received from lir, Tomany? 


A Tt 28% 


Mr. Kiel: I ask that it be marked for identification. 


Ixam. Reilly: Marked for identification as Lxhih: 


a ky: 


(Respondent's Exhibit No. 
Witness Zola, was marked 
identification.) 
Q Subsequent to the receipt of the lidtcr, which 
Exhibit 197, did you recpond to Mr. Tomany? 
A 
Q I show you a copy of a letter from you to Mr. Tomany 
dated December 19, 1969 regarding the same manner and 
ask if that is the response? 
It is. 
Mr. Kiel: I ask that it be identified. 
Exam illy: It will be marked for identification 
as Exhibit 198. 
(Respondent's Exhibit No. 198, 
Witness Zola, was marked for 
identification.) 
Q Mr. Zola, would you tell us what your company has 


done to comply with the requirement of the Commission 


known to you in this series of letters, 195 through 


A Well, our feeling at the time in December of i569 
was, in light of our responses, that would be Exhibits 
196 and 198 and the fact that we didn't hear from the 
Commission further in this matter, we felt that we had 


explained the matter to the Commission's satisfaction, 


especially in light of the fact that this had been_assigned 


neni 


1537 ° 


! % ¥ s Y a ° 

1 a formal complaint number and I imagined that the matter | 
{i 

2 | ‘was closed. | 
f 

% |i However, as a result of suggestions that I seem 
! | 

,' to have caught in the way of implications in the course 

1 i f 

' i 


of this proceeding and *he Commission's report 340 ICC, 


\ we have eliminated from our bill of lading any practice 


‘el 


relating to the adjustment of claims directly between the 


owner and driver and we no longer permit that. 


Q Now, would you briefly explain wiat happens to a 
claim that is received in your office, how it is processed 


and what investigations are made and so forth? 


a A ae Yes, sir. 


Mr. Browning: Now, Nr. Examiner, I am going to ob- 


ject to ths line of questioning on the grounds that un- 


less we tie it down to a specific elain, I think it's 


irrelevant and immaterial. 


Mr. Examiner, one of the issues that the 


‘ommission has brought up to be considered is respondent's | 
+reatment and handling of claims, plural, for damages 


or losses to property arising from such transportation, 


et) ceteva. I submit, if you:don't give us a chance to 


tell you what we do, then we can't meet the test -- 


Exam. Reilly: You may testify as to the practices 


and policies of the company. 


A When we receive a claim -- well, let me take the 


renin aeaTESe ae De a aen ee | 


separately. 

If we receive an oral claim, that is to say if we 
get a telephone call or if we get an indication of damage 
from a driver or a police report, although there has not 
been a clain filed by the shipper or the consignee, we 
normally at that point request in writing a claim from 
the shipper or consignee. 

If we receive a written complaint, we open up a 
claims file. At that time we attempt to contact the 
driver and obtain an accident report, we also obtain 
photographs of the damage to the vehicle if the complaint 
is one of damage to the vehicle, and estimates.-. We then 
notify our insurance carriers and we also suggest to the 
car owner in line with our understanding of the law, that 
for his own protection he notify his insurnace carriers, 
both collision and liability. 

If the individual has any questions with regard to 
whether he should notify his carrier or whom he should 
notify, should he notify his broker, agent or carrier 
directly, we suggest to him that if he sends us a copy of 
his insurance policy, we would be happy to help him look 
into the matter and offer of a surgestion. 

If we feel that the accident is the type where ob- 
taining inforration from a police report would be useful, 


we request a police report. hs wie pene aany 


er 


/ 
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When I referred earlier to the accident report, 
that would be the accident report made by the driver 
if there is -- on that report there is a space for 
witnesses and we usually get a witness' statement. 
On oceasion, if necessary, if the estimates are 


how unusual. we may or for other reasons we may send out 


professional adjustors. In addition, we are subscribers 


to a series of reports called liotors Crash Book and Motors 
Crash Book Illustrated, which is a professional guide : 
used by practically every repair shop and company deal- 
ing with every repair company in the United States, which 
shows a breakdown and the cost of replacement and the 

time involved for replacement of every part in an automo- 
bile. 

We also consult the National Markets Reports which 
are referred to erroneously as the Blue Book. It's not 
the Blue Book, but in fact, it's a red and blue book. 

Q You are talking about the color of the cover? 

A Yes. On occasion where circumstances warrant it, 

in our discretion we request affidavits from different 
people who might have information relating to the accident 
and on occasion we have conferences with our insurance 
carriers or with our insurance brokers concerning the 
handling of different types of claims, unusual and new 


situations. 


1540 


We consult with professional adjustors on questions 
of damage and estinates submitted. If the accident or 
the claim indicates that there has been questionable 
driver activity on the part of our driver, and our in- 
vestigation reveals that such is the case, we take the 
driver's information from the local office and we place 
it on what we call the bad driver list, what is simply 
a filing system throughout all of our offices in the 
United States in cooperation with other corgamies, which 
permits us to avoid the use of such a driver on other 
occasions. 

; We also request from the shipping office of our 
company, that is the office in the city from which the 
car was transported, all the underlying decunents and 
driver processing information. 

Q Do you ever request photos to show the damage? 
A Yes, I mentioned that we do obtain photographs, 
we also obtain a condition report of the condition of 

the vehicle when received by us as indicated on our bill 
of lading. 

Q Do you ever call a claimant if there is a question? 
A Our telephone bills in our company run over $100,000 
a year and a lot of that has to do with calling claimants. 


Q Do you ever write to claimants? 


A We do on many occasions. __ 


Q Is your claim practice being revised to conform to 


the requirements of the Commission in 340 ICC? 


A We anticipated many of them and we have conformed 
completely to those surpestions. 

Q Have you brought an exhibit to this hearing showing, 
the typical notices that are used in your company and 
between your company and others which refer to drivers 
who should or should not be used? 

A Yes, sir. 

Q And I show you a multipage document and ask you if 
that 5 an example of that type of situation? 


A Yes, sir. This was received by us from another com- 


fay I have that marked for identification, 
please. 


Ixam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 193, 
Witness Zola, was marked for 
identification.) 
Q Will you tell us your opinion with respect to this 
procedure, whether it's good, bad or indifferent in assist- 
ing you to do a better job for the public? 
A The procedures that we follow with regard to claims 


in general are subject to constant revision and we have 


attempted to and I think our claims record when taken _in 
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totality shows that we have ‘in fact done an efficient job 
with regard to the processing of claims and that we have 
in the vast majority of cases, successfully settled 
claims with regard to members of the public with regard 
to the use of this intercompany bad driver material, 

I would savy that although all companies, when they have 

a volume of transportations, experience accidents and in 
dealing with human beings, some ~~ who do a less 
than responsible job, the copperation between the companies 
with regard to the claims such as indicated on the ex- 
hibit just referred to which we received from another 
company, assists all companies in reducing the use of 
peoples whose services are questinnable and detrimental 
to the public. 

Q Now, have you in the pas-~ received claims from 
people with respect to alleged damage where no amount of 
money was specified in the claim? 

A Yes, sir. 

Q And did you hear the testimony of certain of the 
witnesses who testified here that while they had com- 
plaints about damage to their automobile, that they never 
notified you concerning the amount that they expected you 
to pay them? 

A Yes, sir. 


es_ 


Mr. Browning: Mr. Examiner, unless he ti 


ne 
er — 


thing down -- 
Mr. Kiel: I will tie it down. 
Q Did you hear the testimony of Witness Clendenon? 
A Yes. 
Q Did you ever receive a written complaint from Witness 
Clendenon, that certain damage had occurred to his car? 
A Yes, we did. 
Q Did he ever tell you that his damage was so many 


dollars? 


Q Have you ever received a clain or notification in 


writing from a shipper, the one who testified here, that 


there had been some damages and said that the amount is 
approxinately or about or in the neighborhood of so many 
aollars? 

A Yes, sir. 

Q And now, sir, with respect to the determination of 
the Interstate Cormerc2 Commission and in its decision 
at 340 ICC, what have you learned about handling those 
claims? 

A The Commission has instructed that under those cir- 
cumstances the carrier may not voluntarily make payment 
for such a clain. 

Q And will your company be guided accordingly? 


A Yes, sir. 


L544 


Q However, you advised us that if a shipper requested 
a form of claim, you are now prepared and are sending the 
form LCxhibit 184? 
A Yes, sir. 

Do you ever ask a shipper who hasn't in the past 


this form to tell you how much the damages are? 


all cases, have they done so? 


Would that include some of the witnesses who testi- 
in behalf -- 
Mr. Browning: Objection. 
Yes, sir. 
Exam. Reilly: Objection overruled. 
Q Now, is the question of damages, that is the amount 
of money that you are responsible for, a difficult one 
in your opinion in settling clains? 
A It's a very difficult one. 
Q Now, has the Commission's decision in 340 ICC helped 
you in that respect? 
A Well, it has confirmed what our understanding was 
with respect to these. Specifically as I discussed in- 
formally with people in this hearing room, certain claims 


are very difficult to dispose of because it's difficult 


to ascertain the facts surrounding the damape. Moreover, 
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in our particular industry, as opposed to the motor 
carriers in peneral, because we are transporting auto- 
mobiles, there has definitely opened in the public mind 
of many individuals, certainly not all and I certainly 
couldn't even say a majority, but a subs cant sa} portion 
of the public, a belief that a damage claim asserted with 
respect to an automobile is a way to make profit over and 


above -- 


Mr. Browning: Mr. Examiner, I object to that. It's 


immaterial and irrelevant -- 

Exam. Reilly: Objection sustnined and the testimony 
is stricken. 
Q Mr. Zola, would you explain in what manner you have 
been instructed, advised or helped by the recent decision 
of the Commission with respect to the amount of the monies, 
damages that your are res sponsible for when a claim is 
proper and you are legally responsible for the danage? 
A The Commission has indicated to us that we are re- 
sponsible for the reasonable damage caused by us to any 
vehicle for which we are legally liable and that amount 
is to be paid. 
Q And if part of the transportation charges are not 
paid as the Comnission indicated, how would that be 
handled in resolving claims? 


A Thht that amount is to be reduced | from the _amount_of 


. 08% 


any settlement of a clain,. 

Q Now, has the Commission advised you with respect 
to t*e measure of damapes as it relates to the value at 
destination of an automobile? 

A Yes, they have advised us that the neasure of 
danares -~ 

ir. Browninp: Mr. Examiner, I am going to object. 
If he is talking about ex parte 263, it speaks for it- 
self. talking about something else, it ought 
to be made more specific -- 

Mr. Kiel: We are talking about 263. I am poing to 
make a statement. I hope it doesn't offend Mr. Browning, 
but this decision is voluminous. We have carefully 
marked up the parts that I think the record should be con- 
cerned with and if what I say now is improper, I will 
agree to have it stricken, but the Commission at page 
569 of that decision indicated that the measure of 
damages is the value of the property at destination. 

Now, I think it's worthwhile having that in the 


record. Surely that is not objectionable and it would 


make the resolution of this so much easier and quicker. 


Exam. Reilly: Isn't that the answer to the question 
you asked. 
Nr.’ Kiel: That was, and I said I am going to make 


that remark just to show what we were attempting to es- 


PU ee 
| Ari 


tablish. 

Exam. Reilly: Well, it's in the record and I don't 
find it objectionable. 
Q Mr. Zola, we heard testimony by Mr. Wolfewith respect 
to an automobile that required repairs, we heard testi-~ 
mony of a Mr. Browder with respect to a similar situation. 
In your opinion, is there an obligation, in fact, a duty 
upon the owner of the car to mitigate damages? 
A Yes, sir, and this is reflected in the report of 
the Commission, 340 ICC. 
Q Have any of the shippers that you served where 
an automobile was damaged, attempted to sell you an 
automobile in damaged condition? 
A Yes,sir, General Wolfe did among, others. 
Q And in your opinion based upon the Commission's 


decision in 340 ICC, is that an obligation of your com- 
> 


sir, as a matter of fact, at page 607 the 
aission condemns such actions on the part of shippers. 
Q Now, in order that we could better visualize some 
of the methods that you use in establishing the amount of 
damage, I show you a page which is entitled in the left- 
hand corner "Ford Automatic, four speed transmission in- 


cluded" and I ask you what that is? 


A That is a page I copied out of the NADA reports and 
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it's a typical page showing the various valuations of 
autonobiles in saleable condition, in perfect physical 
and nechanical conditions, used automobiles. 
Q Do you use that in the settlement & claims? 
Yes. 
Mr, Kiel: I ask that it be marked for identification. 


Ixuam. Reilly: Marked for identification as Lxhibit 


(Respondent's Exhibit No. 

Witness Zola, was marked 
> 

identification.) 


Q Noes vour claims department keep current with re- 


spect to this information shown on Exhibit 200 and similar 


information? 

A Yes, sir, we are subscribers to the National 

Market Reports and in addition, we continuously study 

the revisions contained in the front of those reports 

which from time to time change and showing a difference 

in the neasuring of values indicated therein, for example, 

the words at the top, averare finance, average wholes ale 

and then average retail values of very specific explanations. 
Average wholesale value would be from my understanding, 

the typical measure of damares that a court would reward 

because it includes the refinishing of the car in a perfect 

condition whereas the averare retail value includes 

service commissions and a 90 day retail pe ible which 
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would normally not be a measure of damages in a court of 
law. 

Q In the same vein, Mr. Zola, does your company 
utilize what you call a motor carrier mash book to de- 
termine the amount of expense that would reasonably be 
incurred in repairing an automobile which was damared? 
A Yes, sir. 
Q And have you prepared for this hearing an extract 
of four pages showing the typical contents and explanations 
contained in that book? 
A Yes, sir. 
Q I show you that multipage copy and ask if that is an 
abstract which you have nade from the motor carrier crash 
book? 
A 

Or the Motor Crash Book, I should 

Yes. 

Mr. Kiel: I ask that that be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 201, 
Witness Zola, was marked for 
jdentification.) 


Q Vould you briefly explain what the two first pares 


are and the last two pages are? 


A The two first pages are two sides of an open pare 


8 FOG 
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in a looseleaf form hook, they are kept up to date by 
subscription, showing in illustrated form the different 
parts on the assembly of a station wagon body panel, 

a sport wagon roof and illustrating different parts, 
what each little part is, how it looks and how it would 
be assembled. 

Q And the last two pages? 

A The last two pages indicate the cost for the new -- 


for new parts from GM centers throughout the United 


Q Let's take specifically, on the third page there is 
an item, outer panel 1969, 122.75. Now, what does that 
mean? 

A That means that without the bumper on the car, the 
outer bunper costs $122.75, that is if a new one is 
purchased to replace one. 

Q What is the 18.0? 

A The 18.0 would be an indication of the amount of 
labor, the hours of labor needed to replace that item. 

Q Have you familiarized yourself with these types of 
situations when they have occurred to be able to determine 
with the assistance of an adjustor, if necessary, the 
propriety of an estimate that you receive from a garage? 


2s, sir. 


In connection with your claims experience for you 


company, what has been your epxerience with respect ° 
the estinates, have they always been correct}; have they 
always been wrong or what? 

A No, a percentage has been correct and a percentage 


has been wrong and each one needs separate serutiny and 


individual judgment by experienced hands before deter- 


mination can be made. 
Q How, would you tell us approximately the number of 
automobiles that your company transports in a year? 
A Approximately 20,000. 
Q And with respect to compaints of all kinds including 
claims, what number did you have last year? 
A Last year we had 587, I believe. Between 580 and 
SoC, 
Q What percentage would that be of your total shipments, 
then? 
A I believe it's under three per cent. 

Mr. Browning: We will stipulate that it's under 
three per cent. 
A It's 2.9 per cent. 
Q Now, with respect to that portion of the complaints 
that were actually clains, what portion of them were 
paid without further investigation and problems and so on? 

Mr. Browning: Mr. Examiner -- 


Mr. Kiel: I withdraw it. 


Q Please give me some information as to the claims 
settled without problems and the amount, just give me 
the percentage of claims settled without problems? 

A The percentage of claims that we settled without 


any difficulty whatsoever runs between 66 and 75 per cent 


of all claims and in a dollar amount of it, some $60 


million worth of cargo that we ship a year, the claims 
paid out -- the claims asserted on that are approximately 
some $60,000 and two-thirds of that are settled upon 
receipt without any further difficulty between us and 
the claimant. 

Q Et soe per cent are settled without problem, what 
are the other 25 per cent, what do they represent, what 
types of situations? 

A Many of them represent the following types of situ- 
ations: Many of them represent non-claim complaints, 
some of them represent complaints for non-money damage, 
such as the driver was rude, things of that nature. 
Several of them are claims for areas in which our com- 
pany is not liable such as mechanical difficulties, of 
course, through no fault of the carrier and a percentage 
of them are claims where there is liability on the part 
of our company, but where we feel the amount claimed is 
excessive or unsubstantiated. 


Q To you receive claims after you receive what_is_. 


—— 
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known in the transportation industry as a clean receipt? 
A Yes. 

Q And do those often pose problems? 

A They do, yes. 

Q Can you tell us the percentage of your claims that 
are settled within thirty days? 

A Approximately 56 per cent of all of our claims are 
ee un “nen I yvefer te claims; Iam referring to 
hard clains, proper claims for monitory amounts, approxi- 
mately 50 per cent are settled within thirty days. 

Q Can you tell us what percentage of claims are 
settled within 120 days? 

A Within 120 days, I would say appreximately another 
40 per cent are settled within 120 days. 

Q Is it always possible to get substantiation and 


sufficient detail to settle a claim within that period 


Q Have you familiarized yourself with the Commission's 
requirements for the future with respect to the time 
period within which you must notify a claim that you re- 
ceived its clain and the period within which you must 
settle the claim or decline the claim or else notify the 
Claimant each 60 days why you haven't done so? 


A Yes, sir. mellace ls 


apport < 109% | 


Q And do you intand to comply with that? 

A Yes, and I believe we have in the past. 

Q Now, have you undertaken to investigate the method 
of claims handling which is used by other carriers? 

A Yes, sir. 

Q Have you spoken with other carriers about that? 


A Yes, I have undertaken as thorough an investigation 


as time has permitted me in the course of my work to 


determine what other carriers experience, specially older 
carriers, have with regard to claims handling so we can 
be guided by that experience where applicable. 

Q Is that automobile carriers? 

A Yes. 

Q I notice next to your seat is a book called Freight 
Claim Rule Book. Will you tell us what that is? 

A This is the Freight Claim Rule Book of the American 
Trucking Association, which I had requested from them 
and which I received. 

Q Do you use that to assist you in handling and 
processing claims? 

A We have reviewed the book and we use parts of it. 
We find other parts, according to our understanding, to 
be in violation of law and to be excessively harsh on 
shippers and those parts we have not used. 


Other parts have reflected and sugprested the ex-_ 
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perience of the trucking tndustry and have in many in- 


stances supgrested methods to us which are very expeditious 
and beneficial to the public and some of which have been 
adopted by the Commission in its report. 
Q In addition, have you also received inadvertently 
a lead into the claims practices of a large carrier called 
REA Express? 
A Yes, sir. 
Q And I show you a letter and ask, a multipage letter 
with some attachments, and ask if this was received by 
you and there is a reply and response by you? 
A Yes. 

lr, Kiel: I ask that this be marked for identification. 


Exam. Reilly: Marked for Sdentification as Exhibit 


(Respondent's Exhibit No. 202, 
Witness Zola, was marked for 
identification.) 
Q Very briefly, what does this series of papers repre- 
sent? 
A Inadvertently a claim which was apparently investi- 
gated by the INterstate Commerce Commission concerning RIA 
Express and the fact that REA Express had stalled the 
claimant for nine months and then turned down his claim 


on the ground that it had not been properly filed within 


the nine month period. 


Mr. Browning: Mr. Examiner, please -- 
I don't mean to characterize. 
Q Please don't. 


A Well, a letter explaining the claims procedures of 


REA. Express was sent to us inadvertently and in the be- 


ginning nobody noticed that it wasn't addressed to our 
company, it was on a mimeopraphed form which the Com- 
mission uses with respect to certain inquiries and it 
started to get processed by us and resulted in utter 
confusion in our company. This was not addressed to Bob 
Maxwell. We turned it to the Commission and I first 
called REA Express. I was concerned whether they were 
going to be able to reply to the Commission in the proper 
time which was suggested on the front, fifteen business 
days and as a result, I got into quite a bit of corres- 
pondence and contact with the claims department of REA 
Express and I was able to have conferences with them and 
discuss with them their claims handling procedure. 

Q Now, did they make available to you certain basic 
material that they use in handling their claims processing 
and responses? 

A That information was made available to me. 

Q And I show you a series of papers, the original of 
which is blue and ask you if those were the papers that 


you received in that connection? 
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A Yes, I received those papers in connection with my 
investipation of REA Express claims handling procedure. 
Mr. Kiel: May I ask that that be marked for 

identification? 


Mr. Browning: I am going to object to any questions 


about this exhibit because it certainly is not relevant. 


Mr. Kiel: We are not going to go into Ch eae Ge 
just relevant in my opinion to show that the carrier has 
peen diligent in trying to find out how it should act and 
it has gone to experienced people to get this information. 
Cxam. Reilly: Well, it will be treated for that very 
limited purpose and I see no point in asking any other 
questions about it. It will be marked Exhibit 203. 
(Respondent's Exhibit No. 203, 
Witness Zola, was marked for 
identification.) 
Exam. Reilly: We will take a recess at this point. 
(Recess taken.) 
Exam. Reilly: On the record. 
Q (By Mr. Kiel) Did you hear the testimony of certain 
of the witnesses for the Bureau of Enforcement with re- 
spect to their chagrin at receiving denials of their 
claims through the use of preprinted form letters? 
A Yes, sir. 
Q And as a result of that and as a result of receiving, 


Exhibit @03, what did your company do? 
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A I had been in Washington initially with Mr. Len 
Schloer and he showed me some machinery that was used 
by the Bureau -- the Commission in handling correspondence 
which would have automatic paragraph selections on pre- 
printed tapes so that individuals could get individually 
typed letters based on selected materials. 

ir. Grimm of REA Express has a similar setup of 
machinery and the material in Exhibit 203 is the actual 
paragraphs which they use concerning the handling and 
declination of claims on a preprinted form. 

t, our company has installed certain auto- 

matic typing machinery which permits us now to respond 
to each letter on an individually typed basis so that the 
people would not be offended with regard to offset or 
photostated forms. 
Q Have you made any changes in the type of responses 
that you now five when a claim is declined or when 
additional information is requested? 


A Yes, sir. Although we did not adopt hardly any of 


the lanrsuare contained in the REA Express for two reasons; 


first, I felt some of it was illegal, and secondly, a 

lot of it did not apply to motor carrier transportation, 
we have eliminated from our claims procedure, informing 
individuals that their claims are declined sdely on only 


the basis of having signed what is called a clean bill, 
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that is to say, having acknowledged in writing receipt 
of delivery or by the fact that they have paid the driver 
upon the destination. 

In addition, we are now undertaking a fuller ex- 
planation of the results of our investigation including 
a description of any mechanical occurrences which led 
to or constitute the claims of the individuals and it's 
our hope that these fuller explanations will make our 
relationship with some of the public which has been dis- 
satisfied, more harmonious. 

Q How many people do you have in your claims staff 

and help in your claims staff? 

A We have five full time people and we have about six 
or seven peripheral people. 

Q One of the complaints of certain of the witnesses 
dealt with alleged delays in securing the transport of an 
automobile and in one respect it dealt with the movements 
from and to Florida during what is known as 

where a lot of people have their cars moved down or back 
depending upon the time of the year. Do you remember 


that testimony? 


Q What, if anything, has yur company done about that? 


A What we have done was, in order to reduce this com- 


plaint to a minimum, which we have been able to do this 
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past winter of '71-72, reduced the number of vehicles 

we will accept for shipment to that number which we feel 
we reasonably can accommodate with casual drivers of 
course, professional drivers service is always available 
but many people don't wish to pay the expense. We try 

to coordinate the supply of drivers with the supply of 
vehicles in a more harmonious fashion. 

Q Do you accept cars for transport from people after 
informing them that there will be a delay and informing 
them that drivers will not be readily available? 

A On occasions, specially where the customer indicates 
that he understands the situation, but it's rarely done. 
In most instances if the supply is clear to us in our 
business experience, that we cannot accommodate a car 
within a reasonable period of time, we will decline to 
accept it. 

Q If the shipper indicates that he can wait and that 
he will wait and that he wants you to do it, do you accept 
the car? 

A Yes, sir. 

Q And has this helped your public image as far as you 
are concerned? 

A Yes, it has reduced complaints in the Florida traffic 


to almost a nullity. 


Q Can you tell me specifically what your company did 


in November of 1971 in this respect? 
A We declined a substantial number of vehicles ten- 
dered to us and the business and revenues connected 


therewith. We just reduced -- well, we explained the 


situation and those customers who felt that they wouldn't 


wait and alternatively wouldn't pay the professional 
driver tariff which at that time we had instituted, we 
told them we couldn't handle their traffic. 

Q las every customer treated on a first come, first: 
serve basis? 

A Oh, yes. 

Q Is the availability of drivers or are the availability 
of drivers as important a.part of your business as the 
number of cars available for transport? 

A Definitely. 

Q Now, in processing claims, do you have access to 
various traffic magazines which are public, published 
in the field, for example, Traffic World? 

A Yes, sir, we subscribe to then. 

Q And in Traffic World, is there any weekly article 
which relates to the handling and processing of freight 
claims? 

A Yes, there is. 

Q And are you familiar with that? 


Yes, we not only -- we take them out of. the--magazine 
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and we keep them in a file, those that are relevant to 
our business. 
Q I have a Traffic World issue of December 20, 1971 
and I show you page 4 and a copy of page 4, and ask you 
if you are familiar with that? 
A Yes, sir, this is one of the pages that we have taken 
out of it. 
Mr. Kiel: May this be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 204, 
Witness Zola, was marked for 
identification.) 
Q How has this assisted you in the handling of claims 
settlements? 
A jell, this has assisted us on the question of 
whether or not we are responsible for or should voluntarily 
make paynent of certain charges which are borne by the 
shipper in presenting his claim to our company. 
Q Now, did you hear testimony of certain witnesses 
who indicated that they thought you should pay for their 
telephone calls which were an expense in connection with 
getting information which would permit them to file a 


claim? 


A Yes, sir. 


Q And do you think that this reference would.apply -to-j 
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that type of situation? 

A Yes. 

Q Did you see pape 15 of the February 21, 1972 issue 
of Traffic World? 

A 

Q And I show you page 16 and 16 and ask if there is 
an article there with respect to the question of special 


damages? 


Mr. Kiel: May I ask that that two page docufent 
be marked for identification. 
Exam. Reilly: Marked Exhibit 205. 
(Respondent's Exhibit No. 205, 


Witness Zola, was marked for 
identification. ) 


Q Has this helped you in the handling of claims? 


A Yes, it has lent further weight to the conclusion 

we had reached by our prior research, that on the question 
of special damages such as car rentals in the case of 
transporting automobiles, prior notice has to be given 

to the carrier prior to or at the time of transportation. 
Our earlier research was the basis of the inclusion of 
that provision in our bill of lading which is an early 
exhibit of ours in this and this confirms that. 

Q So that pursuant to the provisions of your bill of 


lading, which is Ixhibit No. 135 -=- 


59 is the old one. 
Mr. Browning: 162. 
Q -- 162, you have a notice to the shipper that if they 
expect you to be responsible for special damares, they 
must notify you in writing? 
A Yes, sir. 
Q Prior to the shipment? 
A Yes, sir. 
Q Have you kept abreast of the problems involved in 


the inherent defect problems which might exist in 


connection with automobiles that your company transports 


or may be called upon to transport? 

A Yes, sir. 

Q I show you a newspaper article and ask if you can 
identify that as an article in the New York Times on 
March 14, 1970? 


lew 


A Yes, this is an article that we cut out of the 
on that date. 
Q And was one of the automobiles which you transported 
and which was involved in an accident, due to what we con- 
tend to be a mechanical defeat, the year and make of the 
motor vehicle involved in this accident? 
sir. 
Nr. Kiel: May I ask that this be marked for 


identification. 
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Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 206, 

Witness Zola, was marked for 

identification. ) 
Q What automobile -- what shipper, rather, who testified 
in this proceeding testified with respect to a 1965 
Pontiac? 

Mr. Browning: Mr. Examiner, I submit that this is 
irrelevant and immaterial in this proceeding. We don't 
know what the facts were in this particular case. I 
don't know how we can relate that to a particular car. 

Exam. Reilly: Can you tie this down to the defect? 

Mr. Kiel: I think we can, yes. 

Q Do you remember -- 

A The '66 Pontiac, I believe, is the same as the 
Whitney vehicle. 

Q This is the '65 Pontiac. 

A Then I would have to check that out to make sure 
that it's the same. 

Q All right. Have you also carefully watched the 
required recall of autemobiles of the type that you 
transport? 

A Yes. 

Q And do you have an article from the February 21, 


1972 New York News involving the required recall by the 
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National Highway Transport Safety Agency involving six 


million Chevrolet automobiles? 


A 


Q 


A 


as 


Q 


Yes. 


And that is the New York Post, not the News? 


| 
Yes, sir. | 


Mr. Kiel: I ask that that be marked for identification 


Exam. Reilly: It will be marked for identification 


Exhibit 207. 


(Respondent's Exhibit No. 207 
Witness Zola, was marked for 
identification. ) 


Does your company transport from time to time, 


automobiles of the type mentioned in Exhibit 207? 


A 


Q 


Yes, cir, 


And similarly, have you an article about the safety 


recall of automobiles from the Time Magazine issue 


of December 13, 1971? 


A 


Yes, sir. 
£ 


Mr. Kiel: I ask that be marked for identification. 


Exam. Reilly: It will be marked as Exhibit 208 


for identification. 


Q 


(Respondent's Exhibit No. 208, 
Witness Zola, was marked for 
identification. ) 


And do you transport in your business, the vehicles 


covered and referred to in Exhibit 208? 


A 


Yes, sir. 
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Q Do you know, according to the reports of the National 
Highway Safety Administration whether all of the vehicles 
with these inherent defects are repaired and fixed? 

A According to General Motors own figures, only approxi- 
mately two-thirds are even recalled on the defects that 
have been discovered to require a recall, much less all 

the rest of them. 

In other words, one-third of the owners don't even 
respond to recall notices on those defects that have been 
to be found inherent in every vehicle, much less those 
that are inherent in specific vehicles. 

Q With respect to the handling of claims received by 
your company ~- 

Mr. Kiel: Strike that. 

Q Have you read the decision in the Commission's 
decision in 340 ICC at pages 549, 605 and 524 and page 
607 when reference is made to fraudulent claims submitted 
by persons to carriers? 

A Yes, sir. 

Q Do you have that as part of your problem? 

A We do indeed. 

Q Does your research with respect to the claims pro- 
cedures of the American Trucking Association indicate 


whether or not that is an industry-wide situation as 


far as the motor carrier transportation business is__— 


ee 


nr 
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concerned? 
A Yes, sir. 
Q And what have you determined with respect to the 


railroad picture? 


A The railroad picture and the trucking picture is 


quite similar as indicated in the appendix of the ICC 
report to which you have referred. 

Q And would those be at pages 697 and 698 of that re- 
port? _ 

A Yes, and at page 689. 

Q Did a large motor carrier, namely George Jay Highway 
Express report to the Commission in that proceeding with 
respect to the receipt of fraudulent claims? 

A Yes, their records indicate that more than half of 
its large losses resulted in fraudulent or questionable 
tactics on the part of the complaining shipper. 

Q Will you tell us whether or not you have had similar 
experience in receiving claims that you have felt are 

not proper? 

A We have had an experience in some of our claims, 
yes. 

Q Will you please detail typical situations and ex- 
amples of these instances? 

A Will you exause me for a moment? I will get some 


of my documents on this. 


Q Sure. 

A Typical of our experience with regard to claims and 
I am not referring to claims where there is a dispute and 
we merely feel that the claimants claim is excessive or 
on the high side or may include items for which we are 
not liable and which there is some confusion about, but 
occasions where we feel there has been gross misrepre- 
sentation and fraud on the part of the claimant. 

One such case involved the car belonging to a Nrs. 
Robert Michaels which we transported from California to 
Norfolk, Virginia. In that case, the car suffered a 
mechanical breakdown in Gila Bend, Arizona. The car was 
left there for repairs by the driver which were authorized 
by the shipper. The car was repaired and thereafter we 
were not instructed to ship it. Rather, the shipper 
sued us in Norfolk, Virginia for the full value of the 
car claiming that we had stolen the vehicle. Our subse- 
quent investigation revealed that in fact, the vehicle 
had been taken by her estranged husband after he paid 
for the mechanical repairs in question and this was a 
device that she was using in order to obtain from us 
the value of the vehicle which she felt was rightfully 
due her as part of her separation agreement from her 


husband. 


In that regard I had correspondence with the gararfe. 
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This was after we had to defend a lawsuit and incur 

heavey investigatory expenses leading to the conclusion. 
Another typical case involving misrepresentation 

and fraud concerns a shipment of a re belonging to 

a Cletus Myrick; a car from Anahein, California going to 

Atlanta, Georgia which order was placed with us through 

the Hunt Food Corporation by whom Mr. Myrick was employed. 

The claim presented to us was solely and only after 

destination for exterior damage to the vehicle, that is 

as though the vehicle had been in a collision. The claim 


was not presented for sometime after the delivery date 


which was February 16, 1970. At that time, Hunt Foods 


traffic department submitted to us in substantiation of 
the claim, a bill of lading indicating the transportation 
of the vehicle had been completed. 

Q Now, are there any papers that you want to have 
marked for identification? 

A Yes, I would like to have marked for identification 
the letter from the garage in Gila Bend, Arizona in the 
Michaels matter. 

Q Which letter was received by your law firm? 

A Yes, our law firm, after May 15, 1970. 


‘And that is with respect to the Michaels matter? 


k that it be marked for identification. 


Ny ee 
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Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 209, 
Witness Zola, was marked for 
identification.) 
A In the Myrick matter, the first document submitted 
to us, that is the first bill of lading submitted to us 
by the Hunt Foods traffic department is the following 
document and I would like to have that marked. 
Mr. Kiel: May I substitute a copy for the original? 
Exam. Reilly: Yes. Marked for identification as 
Exhibit 20. 
(Respondent's Exhibit No. 210, 
Witness Zola, was marked for 
identification.) 
A Now, the lower right-hand corner of Exhibit 210 
indicates -- is blank and whited out. 
Q Now, is that the way the document was submitted to 
you by the claimant? 
A Yes, this is the actual document as submitted to us 
by the claimant. 
Q All right. Would you go on, please. 
A Unbeknownst to tie claimant, we had in our possession, 
the original of that document. He had sent us a copy 
which was his Xerox copy, but we had the original of that 
document which I would like marked for identification. 
Q 
APP. 
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Yes. 

And these are exact copies of it? 

Yes. 

ir. Kiel: May I substitute the copies for the 


original? 


Exam. Reilly: Yes. Marked for identification as 


Pxnipit 232. 


(Respondent's Exhibit No. 211, 
Witness Zola, was marked for 
identification.) ° 
A This copy which was in our possession, unbeknownst 
to the Hunt Food traffic department and Mr. Myrick, 
which was the actual original, indicated that the exterior 
was okay, that is to say there was at the time we picked 
up the car, a scratch indicated on the left front door and 
the left rear fender, but that the exterior was received 
in the same condition as it was picked up by our company. 
Q It says "exterior o.k." on your copy? 
A Yes, and it's signed by Cletus J. Myrick, the re- 
gistered owner. Our investigation indicated that there 
was subsequent damage to the vehicle -- 
Q Subsequent to when? 
A Subsequent to our delivery of the vehicle and by 
seeking to cover that, cover up that voluntary note which 
was made by the registered owner of the vehicle, they 


mage and 
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in this regard -- 


Was there a claim filed against you? 


2 Q 


A Yes, there was. In this regard, with regard to 


w 


that claim we, after long debate in our company, decided 


that we could not press the matter further because of 
the limited possibility of recovery on our part, even 
of our investigation costs and we explained to Hunt Wesson 
Foods our decision by letter of September 9, 1970, which 
I would like marked for identification. 

Exam. Reilly: Marked for identification as Exhibit 
2225 

(Respondent's Exhibit No. 212, 


Witness Zola, was marked for 
identification.) 


A We indicated in that letter the situation and we felt 


is | 
| 6 that it was not fruitful to ascribe any allegations as 
15 |i 
og to the nature of that conduct. We merely set it forth 
3 | 
| factually. 
LT | 
es Then what did you do? 
13 


A We wrote to the Interstate Commerce Commission about 


this type of situation which had arisen before. 


Q And did you receive a response from them? 


A Yes, we did. We received a response from Mr. Delaney. 


Mr. Kiel: May I substitute the copy for the 
| original? 
Exam. Reilly: Yes. It will _be_ marked as Exhibit 


ae j 
FAPPISDX 476 


/ 


act caecememntenanmcneainttten tee ttt ttt AOE CLO ACD I: OCC 


nee me RNR 


erences se encnnnnrt aint At ALD NCO ALLO CON ON 
= ot 


Se 


(Respondent's Exhibit No. 213, 

Witness Zola, was marked for 
identification.) 

Q Subsequent to the receipt of Exhibit 213, did the 

Commission make a formal pronouncement as to their in- 

tentions with respect to shippers who file improper 

claims? 

A Yes, it finally came out in -- strike that -- Z 

don't mean to imply any criticism, but it came out in 

ex parte 263. 

Q Did the Commission inticate what they intended to 

do in the future? 

A Yes, they indicated that they intended to take action 

against shippers who filed such claims. 

Q ° Now, would you then give us -- go on with your ex- 


amples of this type of claim, please. 


A 2 Another example of this type of claim involved 


a Mr. Sam Riccobono. Mr. Riccobono was an old customer 


of ours and has shipped cars on many occasions and were 

it not for the fact that it's a fraudulent practice, the 
gall that he displays in his practices would be laughable. 
Q Will you explain what happened? 

A Lach time Nr. Riccobono ships a vehicle with us 
between New York and Florida in the fall of each year 


and then in the spring, back to New York, he _PEES. in 
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claim for tires. His practice is to write to the Better 
Business Bureau and see if he can collect tire damages. 
Q Do you have an example of one such situation with 


Mr. Riccobono? 


A Yes, this goes back to the fall of 1967 when Mr. 


Rieccobono started this practice and I have the bill of 
lading which wa ed to transport that vehicle. I 
dont know the necessity of putting this in. 

Q Continue please. 

A The bill of lading shows the driver to be a Ruth 
Edelman. Mr. Riccobono put in a claim for tire damages 
and we had to write to Mrs. Edelman the results of her 
delivery of the car in light of this and she wrote us 
back that the car had been delivered in good condition 
and there was no damage to the tires or the body of the 
car. 


I would like a copy of her letter marked for identifi- 


cation. inere is the original. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 214, 
Witness Zola, was marked for 
identification.) 


Q There is no date on this. Does the original have a 
date? 


A No, it doesn't. 
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Q It refers to the transport of a 1966 car, can you 
tell from your shipping document when that car was 
transported so we can put this exhibit in, in point of 
tine? 

A Yes, the car was picked up on the Sth of October, 
1967 and delivered on October 9, 1967. This letter 

was received subsequent thereto and it was received within 
the same year, that is, before the end of 1967. 


As recently as this past fall, Mr. Riccdbono filed 


a complaint after having transported another vehicle with 


us, this is not his second, but one of many complaints, 
with the Business Bureau of New York City and we re- 
sponded to that complaint and a copy of that response 
and the complaint form which is actually one quadruplicate 
of what they send out. This is the actual copy that we 
made for our records and here are copiesd@ the copies. 
I think we ought to give the reporter the original be- 
cause the copies don't reproduce very well. 

Mr. Kiel: May I ask that this document be marked. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 215, 
Witness Zola, was marked for 
identification.) 


A Because of the poor reproduction, I would just like 


to read out a short reply, the comments that we made: 
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"Mn. Riecobono has used our services before and has made 
similar complaints each time about tire replacement. 

We must decline his ctaim in the absence of any evidence 
of wrongdoing on the part of any drivers. 

"Tn addition, Mr. Riccobono signed a satisfactory 
delivery bill of lading”. 

Q Would you say that Mr. Riccobono might be considered 
to be eccentric for your purposes? 

A Yes. 

Q Would you go on, please. 

A Another complaint indicating the type of misrepre- 
sentative and fraudulent complaints that we have, con- 
cerns the transportation of the Comer vehicle. Again, 

as in the Michaels case, this type of situation involved 
the love lives of the shippers. Mr. Comer was the fiance 
of the owner of the vehicle he was transporting, at one 
time, and he had purchased the vehicle from her. She 
subsequently left him and broke her engagement and went 
with a Ir. David Hunt. 

Now, the vehicle was still in the possession of the 
shipper -- of the lady when Mr. Comer demanded possession 
pursuant to the breaking off of the engagement and its 
purchase and she agreed to have it shipped to hin. 


The vehicle had very bald tires on it and when it 


came from Boston to New York, we felt that it .was--no— 
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longer safe for driving. The driver indicated that he 


didn't want to put his life in jeopardy and so we put 


it in a storare garage and tried to locate the owner 


shipper. 

In the interim, we got a complaint from a Mr. David 
Hunt who represented that he was an attorney. Our in- 
vestigation indicates that in fact he was not an attorney 
but that he worked for an attorney on the West Coast 
and he claimed that unless the vehicle was repaired at 
the expense of Aaacon and transported to hin, that he 
was going to commence an action against us in California 
which we would nave to defend with local counsel. It 
turns out that Mr. Hunt was the subsequent suitor of the 
lady who had the vehicle who was shipping it back to 
Mr. Comer and as a result of the difficulties, we had 
to engage California counsel. We informed Mr. Hunt, 
because he may have had an interest in the car at the 
time that we didn't know about, of the condition of the 
car which belonged -- which was being shipped by Miss 
Marie Marturana and I would like a copy of that letter 
marked for identification. 


Exam.Reilly: Marked for identification as Exhibit 


(Respondent's Ixhibit No. 216, 
Witness Zola, was marked for 
identification. ) 
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A We had to incur storage expenses on this vehicle 
which was left with us for a period of two months 
while we attempted to straighten out the question of 
ownership and try and get someone to authorize repairs 
and a copy of that, of the billing on that car, is avail- 
able as an exhibit, which I would like marked. 

Mr. ici: May I ask that a copy be substituted for 


the original in the record. 


Exam. Reilly: Yes, marked for identification as 


Exhibit 217. 
(Respondent's Exhibit No. 217, 
Witness Zola, was marked for 
identification. ) 


A In order to resolve this matter, we had Mr. Comer -- 


Mr. Comer volunteered to come to New York. He himself 


had to engage California counsel and after investigation 
and the drafting of agreements by us with him, we turned 
over the vehicle to him. He had proven to our satisfaction 
that he was the person who was the rightful owner of the 
vehicle and additionally, the contents in the vehicle 
apparently belonged to some third person which was also 
being asserted as the property of Nr. Hunt and we had 

the third rerson, a Mr. John Miller sign a notarized 
affidavit indicating that he was the owner of the contents 


and that he would protect us from any difficulty in turn- 


ing the contents over to Hr. Comer which we did, and—copt 
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of the agreements with Mr. Comer and the authorization 
from Mr. Miller to Mr. Comer, which was tendered to us, 
which came from Los Angeles as well, I would like marked 


for identification. 


Me. Kiel: May I ask first that the statement of 


Mr. Miller be marked for identification. 


Exam. Reilly: Marked for identification as [xhibit 


(Respondent's Exhibit No. 218, 
Witness Zola, was marked for 
identification.) 

ir. Kiel: I ask that the indemnity agreement of 


Mr. Comer be marked for identification. 


Ixam. Reilly: Marked fér identification as Exhibit 


(Respondent's Exhibit No. 219, 
Witness Zola, was marked for 
identification. ) 
A The total amount of time spent by our office in 
New York personnel, and Los. Angeles counsel amounted to 
some 70 manhours for which we have received no reimburse- 
ment. 
Q Will you go on to another situation, please? 
A Yes. Another situation is indicated by the claim 
of Ella May McClatcher. Mrs. McClatcher transported a 


1965 Pontiac of the type referred to in one of the news 


Ss 


articles, which is an exnibit, from Cleveland to Lo 


Le ——- ——— 


Ce CIO, 


Angeles. 


Q When you say transported, you mean you transported 


it for her? 


A Yes. The transmission on the automobile was de- 


fective, that is to say, in Madison, Indiana it was 


necessary for the transmission to be repaired. Hrs. 
McClatcher authorized the very minimum repairs possibile 
on this vehicle in order to make it driveable. She was 
not a woman of great funds and unfortunately, the trans- 
mission again went out in Odessa, Texas. At this pant, 
we contacted her and said, "Look, again the transmission 
has burned out." 

At this time it was unknown to us and unknown to her 
that the accelerators on this vehicle were defective. We 


informed her again that the transmission had gone out 


in Odessa, Texas, we asked for permission to repair the 


car. She said no, it's your responsibility and she turned 
around and sued us on the automobile. She was unsuccessful 
on the suit, however, the car was eventually sold by the 
Aamco Transmission Agency in Odessa, Texas. 

We pleaded with her in letter after letter to 
effect the repairs so we could transport the car, but 
it was to no avail. Instead of being -- well, I will 
just leave it at that and the letters from the two re- 


pair places to us indicating our investigation of the 
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matter and the status of the matter are available and I 
wuld like them marked for identification. 
Mr. Kiel: A letter of Crosby Auto Service, Madison, 


Indiana, I would like marked. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 220, 
Witness Zola, was marked for 
identification.) 

“Mr, Kiel: Ard may we have the next document marked 


for identification from the next transmission specialist. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 221, 
Witness Zola, was marked for 
identification.) 
A In this case, the litigation we feel on the claim 
asserted constituted a civil form of extortion, that is 
to say, Mrs. McClatcher knew from our correspondence 
and the facts available to her that there was nothing 
wrong with the vehicle except the transmission. 

Due to the fact that she was in Los Angeles with 
local counsel, she sought to apply pressure on us by 
means of litigation and she sued us for the entire 
value of the vehicle, not for the cost of repairs. 


Another situation, if I can get off some of these 


rather than just be repetitious, that arises, concerns 


APP, 
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correspondence with our company and our obligation to 
answer the claims of individuals and the complaints of 
individuals and the Commission's position in this and 
typical of this situation in which a letter writing 
campaign by an individual can often be attempted to be 
used to settle a claim, is the situation of Dr. A. 0.1. 
Animalu. 

Q I see that you have a whole sheaf of documents. In- 
stead of putting them in as exhibits, will you briefly 
describe the number of them and the sequence? 

A Briefly, Dr. Animalu wrote to us -- 

Q Could you summarize and tell us how many letters 
there are and over what period of time did you correspond . 
with this rsentleman? 


A Je corresponded with him -- I don't think I have all 


of them here. We corresponded with him over approxi- 


mately three and a half months and the situation that 
arose was that his car had suffered some mechanical daiffi- 
culties, it was 2 Ford vehicle brought to the Ford dealer 
in Lebanon, liissouri. We informed Dr. Animalu of this 

and his letters accused us and these are quotes from the 
letters, of foul play, that we were a "close knit gang 

of brokers" that is us and the car repair. That letter 
was actually written to the Interstate Commerce Commission 


after extensive correspondence with us. The car was seve 
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years old. First he accused us of losing it although we 
informed him where it was. He characterized our employees 
as treacherous. We forwarded to him the contents of the 
vehicle and we informed him finally on March 1, 1968 

that "Our company stands ready to complete delivery of 
your car if and when you choose to repair it. We have 
made no deals or agreements to get any money"out of you" 
as you put it, nor shall we profit in any way from this 
repair." 

He again wrote to us on March 6 in response to the 
letter and called us a gang of brokers. I don't know, 
he kept putting that in quotes, so I guess it meant 
something to him. He c’intracterized that letter as 
sadistic and we suggested to him that alternatively on 
the phone that he could go to Lebanon and inspect the 
vehicle and he said that it wasn't safe to walk the streets 
of Missouri and he wouldn't go there. 

We also have copies of.letters that he wrote to 
Johnson Ford and that Jotinson Ford wrote back to him. 

He wrote to the Commission and finally the Commission 
wrote to us and asked us to look into the matter. We 
again wrote to Dr. Animalu with a copy to the ( mmission 
on March 27 and we supgested to him that a reasonable 


course of action would be one to verify the reliability 


of Johnson Ford with the Ford Notor Company and then I ey 
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suggested to him that if the facts indicated that 

Johnson Ford was reliable, he could forward them the 
money necessary for the repairs and we stated again at 
the end of our letter "Notify us when the car is mechani- 
cally fit and we will be happy to dispatch a second 
driver to transport your vehicle to you." This was never 
done by the doctor. We were unable in this matter to 

in any way persuade him of what we understood the facts 
of the case to be or our good faith attempt to assist 

him in the repair of the vehicle. 


Q In the meantime, will you agree with me that the 


Commission has a pretty big file on this matter, too? 

A They must have because I sent them copies of every- 

thing we had on this matter. 

Q Will you give us another example of this type of 
| 

situation? 

A Yes. Another example of that type of situation 


wherein we feel an individual uses a letter writing 


campaifn or even uses government agencies is the claim 


of James Kirk. 


produce what is over 100 pages of correspondence with 
Mr. Kirk, and the Interstate Commerce Commission. Mr. 


Kirk's elaim involved damage to his vehicle which was 


I have in this particular case not sought to re- 
| 


in the amount, from our adjusters and investigation of ——, 
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This was received on November 27 -- excuse me, 
no, that was the very end of it. At any rate, what 
happened with this was that lir. Kirk wrote letters to 
the Interstate Commerce Commission, to the Los Angeles 


Times, to every Better Business Bureau in every major 


city that he could think of and to us and telephone us 


and kept telephoning our employees at their home addresses. 
Q i i Kirk want’ 

A It wasn't quite clear at the beginning. -We felt 
that Mr. Kirk just thought that our offer of the adjust- 
ment of the claim wasn't satisfactory. The claim itself 
was for hail damage to his car. There were little hail 
marks all over. There was a question of whether or not 

a car receiving hail damages is the responsibility of 

the carrier under the act of God doctrine, but the damage 
could have been refinished very inexpensively. I don't 
mean this as any criticism whatsoever, we received tele- 
phone calls on this from Commission employees and they 
asked us what the status of the matter was and then as 
the months went by and the correspondence continued, 

they asked us if we would reconsider the claim. We 
finally did reconsider the claim and in order to end what 
had become a voluminous situation, really out of control, 
we made an offer to Mr. Kirk of approximately $200, which 


Mr. Kirk accepted, cashed the check and then Cont toues 
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his letter writing campaign. 

Q It didn't help? 

A It didn't help and I finally wrote -- Mr. Kirk 
finally wrote me almost two years later that he now wanted 
us to repair the steering box on the vehicle. 4 
Q Was that the first time that he had mentioned that? 
A Yes, and at that time I just took his letter and I 
sent it to the individual at the Commission who had ex- 
pressed an interest in this matter and who had asked our 
cooperation and I wrote at the bottom, “Believe it or 
not, our friend returns. This is right out of Alice In 


Wonderland." 


Other of his tactics included sending us photographs 
of his car with signs on it denouncing AAacon and he was 
driving his car around Los Angeles with these signs on 
ot. 

He sent us Christmas cards with nasty sayings on 
it to which he affixed his signature. I would like to 
read a paragraph of this letter which is available to 


anyone for inspection. This is the second paragraph 


after he says he wants the steering box repaired: 


"J am rapidly getting into the mood for another major 
round of unpleasantness over your dealings. You might 
find it to your advantage to send me a check for the 


$48.48 that I have spent for . 
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Q You made that known to a member of the Commission, 
an employee of the Commission? 
A Yes, I mailed it to an employee of the Commission. 
Q Apparently this was a good size file that a person 
at the Commission had a -- 
A We had so much correspondence on this, as I indicated, 
it was well over a hundred pages. Tlis was a matter on 
which we exchanred many pleasantries, the employee of 
the Commission and myself, that is. ; 

Another case, and this is again typical of a type 
of case we received, is where individuals again would 
like to sell their vehicles to us. Mr. Seymour Stern 
of Hollywood, California had an old Ford which he shipped 
with us, a '63 Ford -- 
Q Shipped when? 
A 1969. And it broke down about 30 miles -- well, 
it broke down in California. It was going from California 
to New York. It didn't get out of the State. We took 
it -- the car was undriveable and it was towed into a 
lecal service station. Mr. Stern called us and said he 
wanted it towed to a Ford service station for repairs. 


We gave him the name of the place where it was and we 


said they would tow it anywhere he wanted if he wanted 


to pay for it. 


Instead of that, he wrer.e to the Interstate Comnerce 
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Conmission and he accused us among other things, of 
stealing the car. The correspondence with him went 
on for quite a bit and when he finally came to New York, 
he was never available, when he finally came to New York 
we were able to explain the situation to him and he dis- 
charged us of any liability and we ended up quite cordially. | 


Q And again would you say that there is a file some- 


where in the Commission's records about your company being 


accused of stealing this man's car? 

A Yes, and we wrote to him when he finally came to 

New York, at the Chelsea Hotel, I wrote to him on December 
9 stating to him at length what had happened. I don't 
know if that letter ever reached him. I would like to 
finish this continuation of typical cases with one which 
appears on the Commission's Appendix A. 

Q Which is Exhibit 2. 

A Which is Exhibit 2, I believ, in this proceeding. 
This involves the alleged claim of Mrs. Lee Hartel. — 

Q Now, with respect to that person, do you recall a 
witness from the Commission indicating that he had at- 
tempted to serve a subpoena on that lady? 

A Yes, sir. 

Q And because of ill health she would not be available? 
A Yes, sir. With regard to that testimony, I believe 


that that is what she informed the man who testified. 


1590 
However, I do not believe that that is the truth of the 
matter at all. 


Mr. Browning: Nr. Examiner -- 


ee 


Q Just explain the basis of facts of that situation. 
A Mrs. Martel transported her automobile through us 
from New York to Florida and during that time an oil 


leak developed in the car. The car was taken to a 


Cadillac dealer in Manhattan by -- 
Q Was it a Cadillac? 
A Yes, it was taken to a Cadillac dealer in Manhattan 
by the Aaacon driver. Mrs. Martel wasn't satisfied with 
any Cadillac dealer aside from her own, making the re- 
pairs and she asked that the car be towed at her expense 
to her Cadillac dealer, from the west side Cadillac 
dealer to the east side Cadillac dealer. We sent another 
driver, who was a married lady. She picked up the vehicle 
and transported it to Mrs. Martel. 

The car came in without the spi.ash plate, which was 
a $20 item, that is the plate that covers the tire on 
Cadillacs, so that the back fender has a smooth look, 
it's a very noticeable item if missing. 

When the car was delivered to Nrs. Martel, she and 
her husband whom she claims has a heart condition and I 
have no reason to think otherwise, they went down, noted 


the splash plate that it was missing,y-on. our bill_of 
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lading and sent it to us. No claim was received by us 
initially, but since we did have this notation indicating 
some discrepancy and dissatisfaction in delivery, we 
corresponded with her and we told her that inasmuch as 
she had chosen the place of repair, we didn't feel that 
it was our responsibility, that we were responsible for 


the splash plate. This question had gone up and back 


for quite awhile. She then accused the driver of not 


being the real person whom we had signed out because the 
driver's last name was Bonno, but her name on the driver's 
license was Donohue. That is because the driver's license 
was issued to her when she was ¢ingle and Mrs. Martel 

made a big deal about this. 

Q May we go back to the splash plate for a minute? 

Did you have information which 1° ulted in your allegation 
that you didn't receive the car with the splash plate 

from the first repair situation, is that what your con- 
tention was? 

A The car had the splash plate when it was picked up 
from tirs. Martel; had developed an oil leak end brought 

to a sarape. From there it was brought by Nrs. iartel's 
towing company to another garage and picked up by us 
again. We asked her to ask the parape if they had her 
splash plate. She never indicated that she had taken 


that action. The correspondence between us continued— 
— y ee 


and the claim expanded in size. 


Finally, after awhile, a claim was made for physical 


damage to the car, that is to say, damage to the car 


from bodily harm which we felt was unusual in light of 
the fact that the car was inspected and it wasn't noted 
at any time in the beginning. 
Q iow long after the delivery was this claim for damage 
to the body of the car made? 
A It must have been about two months or so. It was 
quite awhile. We thought nothing more of this matter; 
we thought we had come to an impass until we had noted 
Mrs. Matel's name, although we had been corresponding 
from time to time, we noted her name on the List: of 
shippers from the Commission and at that time we felt 
that further investigatory work was necessary. We wrote 
to Mrs. Martel on November 5, the type of letter that has 
been previously alluded to in the testimony of others 
asking her if there was any- question in her mind because 
we couldn't figure out why the shipment in question was 
contained in the exhibit. That was the letter of November 
5. We wrote to her the same letter on December 7 and 
apain we received no response, We wrote to her the same 
letter on Jaruary 10 and received no response. 

Finally, we sent out a copy, certified mail on 


February 18 requesting a response. The reason for all 
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of these letters was that we had asked her after -- I 
have to make a correction, I may have misled you. She 
did respond to our letter of November 5, but we asked 
additional questions because it was very unusual» 

Q You mean the response you considered to be unusual? 
A Yes, the last page of which stated "Be thanking 


your lucky star that we are not greedy, $1,000 will 


cover. Though part of this will allow our automobile to 


be put back in shape, it can never erase the harm done to 
my husband ard myself." 

What was unusual about that letter is that in the 
interim we had corresponded with Hrs. Martel's insurance 
company and they indicated to us that payment had been 
made to her over two years ago and in light of that un~ 
usual -- 

Q For what? 

Mr. Browning: Mr. Examiner, I have to interpose an 

objection here. I think we are getting into the realm 


of hearsay, we don't even have any hearsay documents 


I was about to. A copy of the proof of loss was 

to us by her insurance carrier and this is the one 
was sent to us and here are copies. 

Mr. Kiel: May I have that marked for identification. 


Ixam. Reilly: Marked for identification as Exhibit 


_— 
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(Respondent's Exhibit No. 222, 
Witness Zola, was marked for 
identification.) 
A Tt seemed to us unusual that the insurance company 
had not pressed their claim in a more vigorous manner 
with us and we asked them at that time had they made any 
photographs of the damage to the vehicle and they sent 
us the original photographs, all of which are stamped 
December, 1969, which we have made photocopies of. 
Q Do you have color photographs? 
A Yes, these are the originals made by the insurance 
company and sent to us of the condition of her vehicle 
prior to its repair, that is the alleged damage condition 
of the vehicle and the areas of damage. 
Q You have Xeroxed these photographs? 
A Yes, I have and I would like the originals put in 
the record because the Xeroxes are not adequate. 
Q May we affix those to a sheet of paper? 


A Yes. 


Mr. Kiel: I ask that a sheet with the five color 


photographs atcached be marked for identification. 
Exam. Reilly: It will be marked for identification 
as Exhibit 223. 


(Respondent's Exhibit No. 223, 
Witness Zola, was marked for 
identification. ) 
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Mr. Kiel: Gentlemen, the original in the docket 
has the exact pictures, the reproductions are not as 


clar as the originals. They are available for examination. 


a> 


i Q Would you refer to the pictures, Exhibit 223 and 
oll indicate what they show, in your opinion? 


A In ny opinion, and I have taken these to a professional! 


~} 


adjustor, these are what are called protection photographs. 


a It shows that there is no damage to the areas claimed 


except that the splash plate is missing, which is the 


bottom photograph. 


Mr. Browning: Which one? 


ae A You will see one picture of a tire area, maybe on 
your copy it's not the bottom photograph. 


Mr. Kiel: The top picture. 


io A Other than that, the photographs, according to the 
adjustor and according to ny best educated view, show 
27 no damage and in this regard, I would like to indicate 
the nature of the photographs taken. 
One of the photorraphs ehenss the assembly of the 
left rear taillight which would normally be an area of 


damage on a Cadillac of that year because it extends off 


the car. 


Another photograph -- and there is no damage visible 


from this. 


Another photograph shows the line of the fender on 
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the left rear side and if any work were necessary, that 
line would be other than straight which it is not. 

Another of these photographs shows the bumper 
assembly on the rear of the car, which is also straight 
and not in need of repair. 

Another shows the left front headlamp area which is 
another extension area on a Cadillac susceptible of 
danage and it shows that there is no visible damage. 

Q And you say these pictures were supplied to you by 
Mrs. Martel's insurance company to show the condition of 
the car for which they madé the payment on Exhibit 222? 
A Yes, and I believe their reluctance in sending them 
to me in pressing the claim, that Mr. Martinez felt that 
the claim should not have been paid at all. 

Q Who is he? 

A The adjustor for the insurance company. 

Q There was no claim pressed against you by the 
insurance company 

A There was an initial notice that they had a sub- 
rogation interest. In light of these photographs and the 


payment to her which was never mentioned by her in any 


of her letters and which was omitted in her response of 


November 27, I want to make clear the correspondence. 
I'm sorry. I may have garbled an area here before. 


in the 
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documents of her insurance company, we wrote to her on 
December 7. I haven't reproduced it, but the relevant 
portions I will read very quickly. I said "However, 

I note from your letter two other items which I feel 
deserve clarification; one is the question of the missing 
tire puard, and the other, the damage Claimed after the 
car had been delivered. 

“As to the tire guard, we feel this was a loss in- 
curred while the vehicle was being repaired prior to 
its actually being transported by us to Florida. “However, 
perhaps the driver should have checked before taking 
the car and in this regard, we are willing ied tienes 
you for this expense. 

"T would like to know about the other damage to the 
car and whether or not it was noted when the car was 
received by you. Also, any information as to when it 
arose. 

"Finally, as to these additional damages, we have 
received a claim from Crawford & Company for damages and 
I am wondering if you have been reimbursed by the 
American Home Assurance Company." 

That was on November 27. There was no response 
to that letter despite the fact that she had written to 


us on five different occasions, 
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our December 7 letter, we sent certified mail and here 


is the certified mail receipt signed by Mrs. Lee Martel 
dated January 12, 1972 and her address and I don't have 
it reproduced, but it's available for inspection. 


Again, there was absolute silence from her. 


Then occurred the hearing in Florida at which she 


was not available and it was my opinion that the reason 
she wasn't available is because she didn't want to go 


into these questions that I raised. That is-just my 


opinion. 


On February 18, in order to seek a conclusion of 


this matter prior to my testimony here, we again wrote 
to her and we have to date received not one word from 
Mrs. Nartel, this is in spite of the fact that we have 
made an offer in payment which according to her clain, 
she should be happy to receive. 

Q Mr. Zola, are the instances you have described 
typical of some of the problems that you have in connection 
with complaints and claims filed against your company? 

A Yes, the don't represent, fortunately for us, every 
claim or even the vast majority of them, but they do 
represent a surprisingly large number of claims and this 
is part of them. 

Q Do you also have situations where the claims are 


ty responsible? 


mmr 


Q Briefly, what I would like to do is go to Exhibit 
2 and tell us the status of the complaints or claims 
with respect to those persons who are listed on Ex- 
hibit 2 and -- 

Exam. Reilly: I think before we get into that, 
perhaps we ought to break for lunch. 

We will recess until 2:00 o'clock. 

(Whereupon, at 12:40 p.m. the examination adjourned 


for luncheon.) 
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Exam. Reilly: Back on the record. 
Q (By Mr. Kiel) Some testimony was given by witnesses 
with respect to an allowance of $10 by your company made 
in the past in an effort to allay certain concerns of 


customers, do you remember that testimony? 


the status of that situation now? 

A The status now is that as a result from Mr. Tomany 
a few years apo suggesting that under certain circunm- 
stances that might constitute a rebate, we just voluntarily 
discontinued it at that time and have not used it since. 

The purpose of it initially was to make some mi.uor 
adjustment of what appeared to be very negligible or 
doubtful claims. 
Q Now, with respect to the documentation that you have 
in your various claim files, is anything more used or 
needed by you in making the determination with respect 
to a payment of a claim other than the cold papers in 
your file? 
A 
Q ‘Will you explain what that is? 


A One of the most intangible items with regard to claims 


is an assessment of the setting in which the claim is 
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presented. I can't emphasize too stronply and I think 
the Commission in its wisdom and in its report indicated 
that it wasn't going to get into the actual settlement of 
claims. I can't emphasize too strongly the necessity 

for the assessment of the overall situation, the circum- 
stances, the kind of person who is asserting the claim, 

a sense of experience with regard to these claims and the 
nature of a particular claim. A feeling that one gets 
after years of settling claims and being in a claims 
enviornment with regard to what claims are justified and 
which are outrageous. It's a human element that is 


really not permissible of being pvt on paper. 


Q Do you have any practice of disallowing claims 
you feel are legitimate claims? 


A Ho, sir. 


Q Do you ever do that? 


A No, sir, not to our knowledge or effort. 


Q lave you examined Exhibit 2 in evidence in this pro- 


ceeding which is the list of names and your bill numbers 
and dates and automobile informatien that was originally 
supplied by the Bureau of Enforcement after the institution 
of this proceeding? 

A 

Q And have all of the people whose names are on this 


exhibit appeard as witnesses? 


A No, sir. 

Q Nevertheless, have you attempted to determine the 
status of each of the questioned shipments? 

A Yes, sir. 

Q Vould you tell us what your determination developed? 

Well, as to the claim of Mr. -- strike that. 

As to the listing of the name of Mr. Carick, we 
never received any claim whatsoever, oral or written from 
such a party or relating to such a shipment. ° The same is 
true as to the listing of the shipment under the name 
Morales and also under the name Mandel. 

Q Can you give us the numbered sequence where these 
may be found on [xhibit 2, Carick is which one? 

A Mr. Kiel, I don't have a copy of it. If you will 
give me a copy, perhaps I can flip through it quickly 
and pick them out. 

Mr. Carick is indicated as Mrs. James Carick, 
Pennington, New Jersey. 

What date? 

10/24/69. 

What page? 


Page 4. 


Q ° Now, Morales is next. 
A 


Well, I have Mandel here, that is also on page 4, 


the date is 7/10/70. Morales is on page 5, the date is 


3/9/70. I can go on if you would like. 
Q Would you please? 
A Yes, in addition, the claim of Sisenwein was 
settled -- 
Q What page is it on? 
A Page 6, date 1/30/71. 
Q That claim was paid? 
A Yes. The claim of Mr. DeBunt ‘+ is settled in full -- 
strike that -- was paid in full. 

Mr. Browning: Who? 
A DeBunt. That might have been on a subsequent list. 
I know there was a supplementary list. 
Q Continue, please. 
A Mr. Nowell wrote to us and indicated that he was 
satisfied and said he had no complaint about the handling 
of his claim and I have the original of his letter and I 
have copies of it. 
Q Where is that on [xhibit 2? 
A Mr. Nowell is on pape 1, the date is January 12, 
1970. 

Mr. Browning: That was settled in full? 

According to his letter. 

Mr. Kiel: I have a letter here and I would ask that 
I be pernitted to substitute a copy. 


Cxam. Reilly: Yes. 


ee 
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Mr. Kiel: I ask it be marked. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 224, 
Witness Zola, was marked for 
identification. ) 
A I want to make clé that when I use the phrase 
“settled in full", I don't mean that the entire original 
complaint or claim as submitted was paid in the full 
amount, but that a mutually agreeable amount was arrived 
at and paid. 

In addition, Mr. Don G. Shane on page 4, 7/20/69, 
sent us a response and stated that he had no claim out- 
standing against our company nor had he been contacted 
by anyone nor had he any further interest in asserting 
a claim with our company and he wrote us that letter. 

Mr. Kiel: May I ask that a copy of that letter be 


marked for identification? 


[xam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit No. 225, 
Witness Zola, was marked for 
identification. ) 


Q Would you go back to the situation with respect 
to Mr. Nowell. Do you know whether he has used your com- 
pany subsequent to the situation where there was a minor 


damage to his car? SVN SUNN OEE Nadia Meyes ty WOMDS RNC ne BOLLE 
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A Yes, he has. 


Q Would you go on, please? 
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A In addition, we had sent out letters which have 
previously been identified, that letter of inquiry of 
November 5, to everybody on this list. 

Q That is Exhibit 2. 

A Exhibit 2. And the subsequent list too, there 
was another one, I know, a smaller one and in the vast 
majority of cases they didn't even respond, indicated 


that they possibly had no further questions or complaints. 


Mr. Browning: I object to that. They didn't re- 
spond, now that is as far as it should go, Mr. Examiner. 
Exain. Reilly: Well, it's in the record and I don't 
think there is any harm in it. 
Mr. Browning: I move it be stricken. 
Exam. Reilly: We will let it stand in the record. 
A The Nowell claim was paid by us and settled, that case 
was settled in the full amount as requested by the owner. 
No, I don't believe the Nowell claim, aivacrgh it 
was settled was raised by the Commission in ite i28t. 
I don't see it at any rate. 
And finally, Mr. Kiel, the two other comments z 
wish to make about this list is that many of the shippers 
listed on here never, to my knowledge, or was I informed 


as I normally would be by the Commission, never corresponded 
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by the Commission, but rather their names were taken from 
the files of our company upon the several investigations 
examining over 3,000 documents by Mr. Campbell of the 
Bureau. 

The final shipment I want to refer to on this list 
is the Sanders shipment. Mr. Sanders was in the hearing 
room here in New York on the first phase of this hearing. 
Q How do you know? 

A He came over to m2 and introduced himself once he 
found out who I was, when he found out that I was one 

of the Zolas, and he indicated to me that he was satis- 
fied, that he had no complaint and he so informed Mr. 
Browning, and ir. Browning excused him from testifying and 
he subsequently, since that time shipped his car with us 
to Florida. 

Q Now, is there a Cantor on Exhibit 2? 

Yes, Exhibit 2, yes, there is; page 3. 

Exam. Reilly: You haven't got a question pending, 
he said "yes, on page 3." 

Q What is the status of that matter? 

A According to the information we received from Mrs. 
Cantor, there is no claim outstanding at this time. 

Q Is there a Flaxman on this list? 


A Yes, there is a Flaxman on this list. 


Will you explain that situation? 
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A Since Mr. Flaxman's name was put on this list, 


and Mr. Flaxman to my knowledge never complained to 


the Commission, this was one of the complaints that was 


taken by the Commission from our files upon investigation. 
We wrote to him, he had given us a clean bill and at 

the time on November 5, we wrote to him and he got in con- 
tact with us and apparently due to an error on our part, 
the wrong bill of lading was in his file. 

My, Flaxman had sent his car with us on so many 
occasions that the bill of lading which was the basis of 
our investigation was the wrong one. We sent him the 
right bill -- we found the right bill, sent our apologies 
and settled the claim. 

Mr. Browning: Where is Flaxman? 

Mr. Kiel: Page 1. 

A 1/6/70. 

Q Now, will another witness discuss the question of 
the dealer deliveries? 

A Yes, sir. 

Q But do you have any personal knowledge resulting 
from conversations with any representative of the Inter- 
state Commerc: Commission in California about that 
situation? 

A Yes, 1 do. 


Q Yould you tell us what you know as a result of the 
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conversations and with whom you spoke and about when it 
was? 

A I spoke with Mr. Strakosh last year. 

Q Will you tell us what your conversation was with 
Mr. Strakosh? 

A I met Mr. Strakosh at the offices maintained by 
Ernest Horton. I was out in California at a routine re- 
view of some of the offices of our company and I went 

in the course of our review, I went randomly ‘to Mr. 
Horton's office. We had at that time three offices in 


the Los Angeles area. By shear coincidence, Mr. Strakosh 


decided to make qn investigation of Mr. Horton's office 


as it reparded dealer delivery shipments and he walked 
into Mr. Horton's office about ten minutes after I did 
and he asked Mr. Horton at that time for certain files 
and Mr. Horton indicated a slight reluctance and I indi- 
cated to him to make available everything that he had to 
Mr. Strakosh and Nr. Strakosh and I reviewed the fileds 
of Mr. Horton and specifically got into questions about 
the deliveries of various cars that had been repossessed 
and certain specific instances. I would say we covered 
about 20 in number after about which time Mr. Strakosh and 
I left Mr. Horton's office and some distance away had a 
conversation for about an hour concerning this situation 


and this was, I believe -- I can give you the exact date, 
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I believe it was January of 1971, January a year ago 
and at that time, it may have been actually December of 
'70, it was right around that time. 

At that vi I asked Mr. Strakosh if he had found 
any illegalities on the part of Horton and his shipments 
and he indicated that he had not. 

I stated to him that if he found any, we were not 
enchanted with Mr. Horton as an individual and if there 
was any indication of illegality which would constitute 
a basis for us to find that his actions vere not in 
accordance with our agency agreements with him, if he 
forwarded that evidence to us, we would be happy to re- 
move Mr. Horton as an agent and we had quite a cordial 
conversation and we discussed the question of repossessed 
automobiles and we further discussed the facilities that 
Mr. Horton had and at one time Mr. Horton indicated that 
certain cars were stored that belonged to certain finance 
companies that were repossessing them and others were 
being processed for these finance companies such as 
cleaning, inspection Pes various other repairs that are 
done to vehicles hich are being repossessed. 

Q With respect to breakdowns in transit, do you have 


any standard procedures for handling that type of situation? 


A Yes, we do. 


Q And would you explain briefly what that_is?_— 


— 
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A Yes, in the event that a vehicle breaks down, that 
is to say, encounters a mechanical difficulty which is 
not due to driver fault, if it's due to driver fault, 


we repair it and send it on its way. But where it's not 


according to our investigation due to criver fault, we 


have the owner notified, we take it into the nearest re- 
pair facility and if it's not driveable in any way, it 
can be towed to any place the owner selects. The car is 
then repaired at owner's expense pursuant to our tariff 
rules and we dispatch either the same driver if the re- 
pair is a small one, or if the repair is a long one, we 
would dismiss that driver with respect to the delivery 

of the vehicle, and we would assign a new driver once 

the vehicle is repaired and ready for the road. 

Q With respect to repairs, were you deem the occurrence 
to result from an Act of God or an inherent defect, will 
you tell us whether or not you pay those claims? 

A We do not. 

Q Will you tell me why? 

A Because those are exceptions to carrier liability 
and it would be unlawful for us to make voluntary pay- 
ment of those clains. 

Q -Has the Commission dealt with that in their decision 
at 340 ICC and indicated that carriers are not liable for 


those situations -~ 


ere 
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A Yes, sir. 
Q Was that your prior understanding of the law? 
A Yes, sir, we had done an intensive research into 


that question. I must say that because of the nature of 


what we do, that is to say that we operate the cargo, 


this is a question that concerns us and I believe every 
other driveaway carrier and it's a very important question 
to us and as a result, we have spent a great deal of time 
and effort researching and investigating the matter. 
Q low, with respect to the use of arbitration by your 
company, are you familiar with the provisions -- 

Mr. Kiel: Let me withdraw that for a minute. 
Q Mr. Zola, has your company been sued by a shipper 
for your failure to pay a claim which you deemed to re- 
sult from the inherent mechanical defect of a vehicle that 
you were transporting? 
A Yes, sir. 
Q And I show you a true copy of a judgment in the 
United States District Court for the Southern District 
of New York and ask you if you are familiar with that? 
A Yes, sir. 

Mr. Kiel: I ask that a copy of that be marked for 
identification. 


Exam. Reilly: Marked for identification as Exhibit 
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(Respondent's Exhibit No. 226, 

Witness Zola, was marked for 

identification. ) 
Q To correct my description, was your company the 
plaintiff in this matter? 
A 
Q And will you explain how you would be the plaintiff 
in this matter? 
A Yes, we had received a claim by the Central Mutual 
Insurance Company on behalf of their insured, Robert [. 
Meade, concerning a vehicle that had encountered physical 
damage to the body as a result of an accident which our 
investigation indicated to be caused by defective stcexyjng 
linkage. There has been, as a result of the commencement 
of these proceedings, and certain allegations that have 
arisen although they are not spelled out, a question in 
our mind as to whether or not inherent mechanical defects 
in vehicles giving rise to collision damage constituted 
an exception to carrier liability under 49 US Code 20 (11) 
It had been our conclusion as a result of extensive re- 
search prior to this time and including as I mentioned 
before, the Hoofer Motor case and our conversation with 
persons at the Commission, that we were correct in be- 
lieving that this was within the carrier liability ex- 


ception. 


However, in order to get a final determin«tion of 
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this issue once and for all, we brought a declaratory 
judgment in the Federal Court for the Southern District 

of New York with the Central Mutual Insurance Company with 
regard to this claim, they are located in New York and 
posed to the court the question as follows: 


If a driveaway motor carrier's investigation reason- 


ably leads it to believe that an accident or damage to 
31 the cargo is caused or is the direct result of an inherent | 
mechanical defect, would that be within the exception of 
carrier liability as I have previously spelled out and 


| =6the court, pursuant to Judge Bowman indicated that such 


i 
32! would be an exception and that perhaps anticipating the 
12 f language of the Commission indicated that a motor carrier 


rat ment on such 


such as AAAcon could not voluntarily make 


a claim and this was a contested motion. 


a“ Q Now, sir, the judge in that instance ordered you to 
! 


resist in all lawful means the payment of that claim -- 
Mr. Browning: Mr. Examiner, I believe the document 

speaks for itself rather than interpret it. 
Mr. Kiel: I wasn't going to ask him to interpret 


that. 


oa Q Do you, in claims of the type such as the one 
as depicted in Exhibit 226, resist pcyment by all lawful 


means as a legal obligation of your company? 


A Yes, in the absence of carrier cet, we do. 
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Are you familiar with the provisions in the bills 


Q 


of lading which is marked for identification as Exhibit 


% 162 -- 
4 Mr. Browning: The bill of lading? 
6 | Mr, Kiel: Yes. | 
| im, Browning: 162, isn’t it? | 
7 ii Q Did you assist in the preparation of the provisions | 
: ek on Exhibit 162 as they relate to arbitration? 


A 


And when did your company start using those or 


Q 
similar provisions? 

is aa. About three years ago, two and a half years ago, 
something like that. 


Q 


Are you familiar with Section 2011 of the Interstate 


Commerce Act commonly known as the Carmack amendment? 


A Yes, sir. 


Q 


To your knowledge has the Commission ever prescribed 


or proscribed the use of the arbitration provision or 
provisisions which you have in your bill of lading? 


A They have never probated them nor have they authorized 


them although the recent report indicates the words 
they encourage such provisions. 


Q 


Have you familiarized yourself with the Harter Act 


also known as the Carriage By Sea Act? 


A I have. 
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Q With respect to Section 2011 and the -Harter Amend- 
ment, what similarit: or dissimilarity is there -- 

Mr. Browning: 1 would like to get a ruling at this 
point. I don't know what the Harter Act relates to here. 

Exam. Reilly: I don't know either. 

Mr. Kiel: The Interstate Commerce Commission has 
jurisdiction of water carriers under part 3 of the Act. 
However, under the carriage of goods by sea act, the 
question of liability of the water carries is governed 
by that Act rather than by Section 2011 and that is the 
reason that this is important because, Mr. [xaminer, 
there are similarities between 2011 and this Act which 
will lead then and relate to the arbitration question. 

Mr. Browning: Isn't that a legal argument? Is 
he saying that the Harter Act is part 3 of the Interstate 
Commerce Act? 

Mr. Kiel: I am saying that carriers who are regu-~ 
lated by the Interstate Commerce Act under part 3 are 
governed under their liability to the public in claim 
questions by the Harter Act and the Commission has re= 
ferred to it in great length in its decision at 340 ICC. 

Exam. Reilly: To the Harter Act? 

Yes, sir. 


Mr. Browning: If that is true -- 


Exam. Reilly: It seems to me -- I don't know what 
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is to be accomplished. If you want to handle this, why 
not do it on brief or on memorandum of law. I am 
sitting here and listening to things which I don't think 
have any real relevance to an oral hearing. 

Mr. Kiel: Mr. Examiner, the reason for this is 
that we have to establish a reasonable and just course df 
conduct and unless we can develop how we arrived at the 
practices we follow, we are not going to be in a position 
to develop our evidence and in this instance, it was 
necessary to have some familiarity with what we thought 
we could do before we decided and determined to do it and 
that is the purpose of the evidence and that is the only 
intention at this wiskke) to develop evidence. 

Now, it happens that in order for us to establish 
a provision, we have depended on the laws of the United 
States for guidance and unless we can show that we have, 
then we will not be able to put in our proof and the 
Commission is investigating-the justness and reasonableness 
of our practices. 

Mr. Browning: Mr. Examiner, we are governed here 
by the Interstate Commerce Act, that is the relevant 
statute involved. 

Mr. Johnson: And th: cases construing that Act 


as of the time that these deficiencies are alleged by 


the Bureau of Enforcement, Mr. Examiner. 
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to join in as far as this legal argument is concerned. 
I think Mr. Zola's opinion is as good as anyone elses 
but it's still just opinion and I think it's a proper 
matter for briefs. 

Mr. Browning: Not only that, but I think he is 
working backwards. He is saying this is a justification 
for our acts. He is taking something out of the most 
recent decisions of the ICC, 340 ICC which I haven't even 
gotten around to reading yet. 

Mr, Kiel: I am sorry if you haven't read it yet. 

Mr. Browning: This is not the foundation for the 
arbitration provision which has been in their bills of 
lading since 1961 or '62 since they started. 

Mr. Zola: Mr. Examiner, may I be heard? 

Exam. Reilly: You might as well. 

Mr. Zola: It seems to me that this is a simple 
structural problem in the presentation of this evidence. 
The question here is two fold. Number 1, has what we 
have been doing followed a just and reasonable course 
of action? In other words, have we had a reasonable 
basis for what we have been doing? 

Secondly, the use of events and decisions which 
have occurred subsequent to the adoption of us by the 
practice simply indicate that what we thought was a 


reasonable course of justice has in fact, be so found by 
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the Commission to be a reasonable course of justice. 


Without us being able to introduce evidence as to the 
reason and the basis for which we originally began to 
do these acts, the Commission fets no indication in the 
record of whether or not we had a reasonable basis for 
what we did and in view of the way the order is framed 
in terms of unjust and unreasonable courses of conduct, 

o me that this evidence is absolutely vital be- 
cause it shows why we did what we did. Even if we had 
been wrong and apparently we are right. 

Mr. Browning: Mr. Examiner, I take exception to 
that. We are talking about arbitration in New York City 
versus arbitration in general -- 

ir. Zola: That's for the Hearing Examiner to decide. 
The point is, unless we can show thebasis for the origin 
of our practice, we have not responded to the charges 
and we are attempting to respond to the charges. 

Exam. Reilly: I don't agree with you at all. I 
mean, you stated what your policies have been going back 
for many years, what the variations of the policies have 
been with respect to new development and discussion with 
Commission employees as a result of cases decided by the 
Commission. I don't want to get into ever act that might 


relate to some action by a carrier in establishing policies 


as to anything and everything. I am not going to.let. 


: 
that development go through. Nay Z 
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You have had ample opportunity to develop all 


matters relating to the establishment of your policy and 
now you are trying to bring in some water carrier act. 
There must come an end to this kind of thing and I think 
we have arrived at that point. 

Q Upon what basis, sir, did you arrive at a determination | 
that you properly could and would use the arbitration 
provisions shown on Exhibit 162? 

A The basis upon which we came to that conclusion 

was research and court decisions which over a period of 
years had given us guidonce, that is to say, court 
decisions as opposed to research; court decisions in- 
volving our company which have given us guidance as to 
the propriety of arbitration, the local of arbitration 
and the form which that arbitration should take. 

Q Now, in Exhibit 162, toward the end of the statement 
of terms, there is, the sixth line from the bottom begins 
with "Any claim or controversy"; do you see that? 

A Yes, sir. 

Q And it ends with "shall be settled by arbitration in 


New York City." 


A Yeo, #ix. 


Q Now, the next sentence indicates at the end of the 
sentence that the arbitrator's jurisdiction shall be 


limited by the evidence in the state that the »_arbitn: tion 
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is held. low, would you explain these two provisions? 

A Yes, sir. Working backwards if I may, the provision 
with repard to the rules of evidence, our research in- 
dicated that not only a shipper under 2011, but a carrier 
as well, is not permitted to waive any of the rights af 
may have with regard to the just settlement of claims and 
in order to assure that all the procedures safepuards 
attendant to a litigation would be available to the parties, 
we have incorporated in our arbitration provision a 
requirement that either party, that is a provision that 
either party may request and enforce the proper rules of 
evidence, discovery and all pretrial procedures which 
would otherwise protect that litigation. 


With regard to the question of arbitration, going 


back to the prior provision which you discussed, an 
r 4 + 


clain or controversy has been the standard form used by 
persons seeking arbitration to make sure that there is 
unifornity applied across the board to all shipper's 
claims. In other words, it says -=- any claim or contro- 
versy whether founded in contract or tort, this pre- 
viously under Federal law and in the decisions thereunder 
was held to encompass any possible claim that could arise 
apainst a carrier over which the Federal courts would have 
jurisdiction as indicated in the Supreme Court in the 


Payton case. 
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The indication of the place of arbitration is for 
two fold purposes: One, it creates a uniformity with 
regard to all arbitration so the claims of all shippers 
and all shippers are treated in a uniform manner which 
has been suggested by the Commission subsequently in 
its report to be a favorable way of handling shipping 
claims, that is to say, that they be handled uniformly. 

It also provides a reference to rules. New York is 
the largest commercial state in the United States and 
the number of arbitrators available in New York City 
is the greatest number of anywhere in the United States. 
Q Did the Commission at its decision at 340 indicate 
that the location of sufficient arbitrators might be a 
general problem in using arbitration to settle snadned 
A Yes, sir. 

Q And what is your opinion with respect to the 
availability of arbitrators for the settlement of the type 
of claims that you have in New York City? 

Exam, Reilly: He juet stated that, Mr. Kiel. He 
said the greates pool of arbitrators in the United States 
was in New York City. 

Q Now, is it necessary in arbitrating a claim for 
loss or damage to cargo for witnesses to appear in New 
York City? 


A 
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Q In the Commission's decision at 340 ICC, did they 
discuss that factor? 

A Yes, they said that approximately 90 per cent of 

all claims in arbitration could be handled on documentary 
evidence. 


In your opinion, was that the basis why the Commission 
3 


indicated that they were going to ask Congress for an 
arbitration statute which would sulle them to arbitrate 
these claims? 

A That is what they so stated. 

Q Would you have any opinion on whether or not you 
would be in favor of a body within the Commission to 

do this? 

A Definitely, we would certainly be in favor of it. 

Q Is legal counsel necessary in handling these arbi- 
tration of claims for loss and damage? 

A No... sies 

Q Have you had experience in cases where persons arbi- 
trated without lersal counsel? 

A Yes, sir. 

Q And in certain of those situations, were the 
claimants successful? 


ya sir. 


Q Have you had experience in arbitrating under your 


arbitration provisions? 


Yes, sir. 
Q And would you explain how it works? 
A It works in the following manner. The parties, 
once they have reached an impass can arbitrate in one 
of two ways; they can select a single arbitrator which 
we nornally suggest would be the American Arbitration 
Association although for reasons I will get into, we do 
not suggest that the parties use the rules of the American 
Arbitration Association, rather that they just tender us 
an arbitrator. Or else the parties can each select an 


arbitrator and then select a third arbitrator. 


Q If vour claimant is in California and he wants to 


select an arbitrator out there, can he do so? 

A Yes, 

Q How does it work in that situation? 

A The arbitrators, all the documentation -- each 
side presents its documentation and makes the statements 
that it wishes to make to each arbitrator and the arbi-~ 
trators are then in a position to, af you will, cact 4 
vote. They can correspond with each other. Their in- 
ternal decision, how they come about it is not normally 
exposed to the parties, but they can either telephone 
each other or correspond or take a vote anda majority 
of the arbitrators decision would be binding both under 


the laws of New York State and under the Federal Arbitration 
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Act. Actually, this is governed by the Federal Arbitration 
Act since it's an interstate shipment. 

Q Ts there a United States statute called the Federal 
Arbitration Act? 

A Yes, 9 US Code Section 1. 

Q Now, with respect to the use of arbitration, is 
there an expense a@ cost that is paid to start the 
arbitration? 

A The answer to that would only be in most cases no, 
unless an arbitrator is appointed by the American Arbi- 
tration Association at which time the cost is $50. 

Q Who eventually bears that cost? 

A The arbitrators can determine who is to bear it. 
lormally the party losing, that is the party whos 
assertions are not sustained would bear the cost. If the 
arbitrators feel that the assertions are pretty well 
divided, they often divide the cost. 

Q With respect to the time involved, how long does 

it take to get arbitration underway and to get a reso- 


lution of the dispute? 


A Generally, my experience has been in about three 


weeks to two months. 
Q And in the arbitration matters that you have been 
involved in, has your company ever had occasion to appeal 


an arbitrator's award to a court of competent -jurisdic ion? 


x AZ 


A No, sir. 

Q And in the same vein, what has been your experience 
with respect to the claimants? 

A We have never had a claimant appeal a decision 
either. 

Q Now, would you be familiar with the procedures 

time involved in litigatinp claims of the type that 

have been discussing? 

A Yes, sir. 

Q Could you give me some examples of time in the 
dictions with which you are familiar? 

A Well, in California in two recent cases I can think 
of, the time for one was approximately two and a half 
years and for another has been over three years and in 
the State of Massachusetts, we have found that the time 
on claims runs about three to four years from the time 
of commencement of litipation to the time of the actual 


termination of the trial. This is also true except in 


small claims matters of very nominal amounts in New York, 


Illinois and Florida. 
Q Have you become aware recently of a step taken by 
the courts or certain courts in New York State with re- 


spect to proceedings where the recovery sought is $3,000 
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Q And have you an exhibit here showing the rules of 


the New York Civil Court, Bronx County and the Rochester 
Civil Court, both New York State, with respect to the 
court requiring arbitration after a lawsuit is begun? 
A Yes, sir. 
Mr. Kiel: May I have that marked for identification. 
Exam. Reilly: It will be marked for identification 
as [Exhibit 227. 
(Respondent's Exhibit No. 227, 
Witness Zola, was marked for 
identification.) 
Q Have you had any experience with the rules which are 
shown in Exhibit ?, requiring compulsory arbitration? 
A Yes, we had a claim brought apainst us in the Civil 
Court of the Bronx by a shipper and we were prepared for 
litigation in this matter and pursuant to these rules, 
without the request of either party or the consent of 
either party, pursuant to lerislative enactment, the 
parties have been compelled into arbitration without 
the benefit of a trial and I researched further into this 
and apparently these are the pilot courts, that is, 
Rochester and the Bronx and this is about to be adopted 
throughout the State of New York so that all claims for 
$3,006 or tess will, repardless of the fact that they 
are commenced by summons and complaint and litigation 


Will be forced into arbitration. __. 
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Q Do you know whether or not a committee has been 
formed by the National Industrial Traffic League, the 
National Council of Farmer Cooperatives and the National 


Grain and Feed Association with respect to setting up 


an arbitration system to settle loss and damage claims? 


A Yes, sir. 
Q And was an article or reference to that comnittee 
as being set up published in the Traffic World on July 
12, 3971 on pape 227 
A Yes, sir. 
Mr. Kiel: I ask that a copy of that page be marked 
for identification. 
Exam. Reilly: It will be marked for identification 
as Exhibit 228. 
(Respondent's Exhibit No. 228, 
Witness Zola, was marked for 
identification. ) 
Q Have you in connection with your analysis ef the 
problems and the setting up of arbitration been in con- 
tact with the American Arbitration Association? 
A Yes, sir, many years ago I started to be in contact 
with them. 
Q And I show you two letters addressed to you, one 
dated August 15, 1968 from the American Arbitration 
Association and another -- 


A That isin California. 
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Q And another dated September 23, 1968 from the 
American Arbitration Association in New York City? 
A Yes, I recognize those documents. 
Mr. Kiel: May I have the first letter from the 
American Aribtration Association, San Francisco, California 


marked for identification, please. 


Exam. Reilly: Marked for identification as Exhibit 


(Respondent's Exhibit 229, 
Witness Zola, was marked for 
identification.) 

Mr. Kiel: May I ask that the letter from the American 
Arbitration Association, New York, New York, be marked 
for identification. 

Exam. Reilly: It will be marked for identification 
as Exhibit 230, 

(Respondent's Exhibit No. 230, 
Witness Zola, was marked for 
identification.) 
Q Will vou tell me whether or not these letters were 
of any consequence to you in determining how your company 
would use arbitration? 
A Yes, sir, when we first were considering the use 
of it, these letters were part of the results of our 


investigation. Uxhibit 230 from the American Arbitration 


Association here in New York indicated two alternative 


clauses that were being used by interstate carriers of | 


1629 


which the Association was aware providing for arbitration 
in New York City and you will-nitice that some of the 
language I have alluded to, that is “Any claim or con- 


troversy --" et cetera, we took from these proposed 


forms of the American Arbitration Association. 


Q Have you been concerned about legislation involving 
arbitration of claims for loss and damage involving 
interstate transportation? 
A Yes, sir. 
Q And in that respect, have you been corresponding 
with a Congressman Burke of the Ilouse of Representatives 
with respect to a bill which he has introduced in Congress 
to set up within the Interstate Commerce Commission a 
panel of arlitrators to arbitrate certain types of loss 
and damage claims involving carriers not in the field 
that you are in, but regulated motor carriers regulated 
by the Interstate Commerce Commission? 
A Yes, sir. 
Q And does this file show the Congressman's letter, 
the copy of the bill and your letter? 
A Yes. 

Mr. Kiel: May I ask that the Congressman's letter 
and a copy of ‘the bill be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit 
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(Respondent's [Exhibit No. 231, 
Witness Zola was marked for 
identification. ) 


Exam. Reilly: How-much more minutia are we going 


to get on this question of interpretation of arbitration, 
Mr. Kiel? It seems to me that we have passed the point 
of cumulative evidence long ago. 
Mr. Kiel: Mr. Examiner, we did not begin or put in 
evidence with respect to arbitration previously. We have, 
as I indicated in the earlier part of my examination of 
Mr. Zola, skipped over the arbitration situation so that 
we could put it in all at one time. We don't have a 
great deal of additional evidence with respect to this, 
but what we do have, we consider to be of utmost im~ 
portance. I feel that we have an obligation here or I | 
have an obligation to protect my client in this investigation 
and I believe that a statement by Mr. Browning in this 
record at page 230 is the key to what this case is about. 
Mr. Browning indicated, if I might just have a 
moment <= 


Mr. Browning: Mr. Examiner -- 


Mr. Kiel: Please, I am in the middle of answering 


.Mr. Browning: Make sure you quote me directly. 
Mr, Kiel: Page 230 indicates that Mr. Browning 


said the issue is the unreaSonable and unjust practice 


| 
the Examiner, please --~- 
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of AAAcon disallowing legitimate claims based upon in- 


terpretations of unreasonable provisions in the bill of 
lading. 

Now, this type of provision is what Mr. Browning had 
reference to and this type of provision has to be care- 
fully and conscientiously and fully developed and I feel 
that all of this information with respect to arbitration 
and the exhibits that we are attempting to introduce are 
essential if we are to present the defense of respondent. 

In addition, Mr. Examiner, the Commission indicated 
in ex parte 263 that they had not yet had full information 
about this process and I feel that this record may be the 
streak upon which the Commission will be in position to 
find "Yes, this is a place to start and approve an 
arbitration arrangement for certain types of carriers." 

And I feel that it's essential that this kind of 
evidence be made available to the Commission and to the 
Examiner for a determination in this type of proceeding. 
I will try to be as brief and as fast as I am able, I 
can assure the Examiner. 

LCxam. Reilly: It seems to me that all you are trying 
to do is to establish that other people and other groups 
use arbitration and you come to the result or lead me 


to the result that therefore arbitration is good. 


Now, I don't know whether it's good or bad or in- 
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different but the fact that someone else uses it doesn't 
make it good. 

lr, Kiel: No, but it does establish the bona fides 
that we acted as reasonable men in establishing provisions 
which are being questioned as whether or not they are 
just and reasonable and I think it's essential that we 
have the information in the record to show that we acted 
in a reasonable manner. I think that is part of the 
testimony that the Commission has put us to by its order 
in instituting this investigation. 

-xam. Reilly: Well, I am not very happy with the 
situation, but I will let you proceed with it a little 
while longer. 

Q Mr. Zola, would you please refer back to Exhibit 

162 and explain the last sentence of the conditions 

shown on there, beginning with the words "should the 
arbitrator"? 

A Yes, this is again a provision which we developed 
after extensive experience with arbitration in the course 
of our dealings with the shipping public and the last 
sentence makes really two provisions. 

One is that it requires the enforcement by the 
arbitrator of rules of evidence which would permit cross 


examination, the exclusion of irrelevant and immaterial 


evidence and the second is that it requires the uniform 


eee OO, 


1633 
enforcement of the agreement, that is the vill of lading 
agreement which incorporates by reference therein and 
makes a part thereof, the uniform straight bill of lading 
so that there is in one tribunal a standar. application 


of law and procedure to the claims of shippers and that 


different shippers in different locals do not get different 


claims settlement treatment which different treatment the 
Commission has considered harmful and wrongful in its 

report that has been alluded to and the provision which 
we drafted after consultation with experts in the field 


provides that the arbitration shall be reviewable in 


totality if the procedures outlines, that is to say, the 
enforcement of the procedural and the substantive law 

is not followed and one of the great difficulties in 
arbitration that has been noted by the Commission is that 
general judicial review is limited and this course 
permits full judicial review and arbitration de novo 
wherever necessary in order to make sure that Federal 

law is complied with and uniform standards apply through- 
out every shipper clain,. 

Q Is Arbitration used by other carriers subject to 

the jurisdiction of the Interstate Commerce Commission 

in settling loss and damage claims? 

A Yes, sir, 


Q Do you know of a competitor of yours who uses and 


provides for a similar arbitration provision 

delivery receipt? 

A 

Q And do you have a copy of that? 

A Yes, sir, the only difference in the provision is 
that his arbitration is in the State of Illinois and in 
the City of Chicago and the uniformity of application 
would be there. 

Q And is that maintained by Auto Driveaway Company? 
A Yes, sir. 

Q No ir, in addition to that, are there other 
carriers subject to the jurisdiction of the Commission 
who use arbitration in settling claims? 

A Yes, sir. 

Q Would you tell what type of carriers you know of that 
use that? 

A I know of household foods carriers that use it, 
trucking companies, I know that padiroads use it and 
water carriers subject to the Commission's jurisdiction, 
use it extensively. 

Q Now, upon what basis do you believe that arbitration 
is proper for the handling of disputes of the type in- 
volving claims for loss and dimare? 


A On two basis. One is extensive research that we 


have done into the area; and the second is the decisions 
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of the courts coneerning cases involving our company 
where there has been resistance to arbitration. 
Q And with respect to the naming of a specific 
site such as New York or Chicago as a point of arbi- 
tration? 
A That has been held up generally. by the courts of the 
several states ind the Federal courts with regard to other 
contractors, that is, other business entities making 
contracts, other shippers, other carriers subject to the 


provisions of the Interstate Commerce Act and specifically 


our company with regard to the provisions of the bill 


of lading which is Exhibit 162 and its predecessors. 
Q Are you familiar with the case in the United State 
Southern District Court of AAAcon and Teafitiller? 
A Yes, sir. 
Q And do you have a copy of a decision, a certified 
copy of the decision in that case? 
A Yes, sir, 

Mr. Kiel: May I have that marked for identification, 
Myr... Examiner, 


Exam, Reilly: Marked for identification as Exhibit 


(Respnndent's Exhibit No. 232, 
Witness Zola, was marked for 
identification. ) 
Have you a copy if another matter, a. -copy_ of. the __ 
APPEND: X 95 | 
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opinion of Judge Wyatt, Judge in the Southern District 
of New York, involving an arbitration question? 

A Yes. 
Mr. Kiel: I ask that that opinion be marked for 


identification. 


Exam. Reilly: It will be marked for identification 


as Exhibit 233. 
(Respondent's Exhibit No. 233, 
Witness Zola, was marked for 
identification.) 
Q Do you have a certified copy of the judgment in 
that proceeding? 
A Yes, sir. 
Mr. Kiel: I ask that be marked for identification. 
Exams: Reilly: It will be marked for identification 
ae Exhibit) .234, 
(Respondent's Exhibit No. 234, 
Witness Zola, was marked for 
identification.) 
Q Do you — a copy of an order in the United States 
District Court in California involving a requirement 
that parties arbitrate a dispute with respect to a claim? 
A Yes, sir. 
Mr. Kiel: I ask that be marked for identification. 
» Exam, Reilly: It wall) be marked for identification 
as Exnibit 235. 
(Respondent's Exhibit No. 235, 


Witness Zola, was marked_for.--— 
identification<.)--7"~ 
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Q Are there similar decision involving the requirement 
for arbitration in any other Federal Districts? 
A Yes, sir, among them, the Northern District of Ohio, 
Eastern Division, that is Docket No. 71-1142. 


In the United Sates District Court for the Middle 


District of Florida, Tampa Division, Docket No. 71-147. 


And there are other decisions in California, Federal 
District Courts and Massachusetts, Federal District 
Courts. 
Q Have any of these District Court decisions been up- 
held by any Appelate Court? 
A Yes, sir. 
Q And I show you an order for the United States Court 
of Appeals for the Second Circuit and ask you if that 
is an order affirming a decision requiring arbitration? 
A Yes, 61r. 
Mr. Kiel: I ask that that order be marked for 
identification. 
Exam. Reilly: It will be marked as Exhibit 236. 
(Respondent's Exhibit No. 236, 
Witness Zola, was marked for 
identification. ) 
Q What -- was the decision in this proceeding, which 
is Exhibit 236. made from the bench by the court? 
A It was made in open court, yes. 


Q And in order to understand the position that you 


| 
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took in connection with that litigation, have you a 


A Yes, and it also sets forth all of the issues 


raised before the Court of Appeals. 


| 

| 

| 

copy of the brief which sets forth your position? 
{ 


Mr, Kiel: I ask that that be marked for identification, 
please. | 
Exam. Reilly: It will be marked for identification | 
as Exhibit. 237. 
(Respondent's Exhibit No. 237, 
Jitness Zola, was marked for 
identification.) 
Q lith respect to all of the decisions that we have 
been referring to, have all of them been based upon the 
arbitration provision in your bill of lading? 
A Yes, and specifically the provision that arbitration 
be referred to the general situs of New York. 
Q And have you als»made available for our use a 
listing of Federal and State court decisions where arbi- 
trations similar to yours have been upheld and required? 
A Yes, sir. This is part of the papers that we have 
submitted upon which these decisions have been based. 
Mr. Kiel: I ask that it be marked for identification. 
Exam. Reilly: It will be marked for identification 


as Exhibit 238. 


(Respondent's Exhibit No. 238, 
Witness Zola, was marked for 
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Q With respect to the proceeding which resulted in 
the decision in Exhibit 232, would you briefly explain 
what the issues were as they related to arbitration? I 
don't want to know about the case, just the issues as 


they related to arbitration. 


A Yes, sir. This was a case where the shipper had 


received the bill of lading, but had not -- not had 
received the freight bill which incorporated the bill of 
lading by reference. As I mentioned in my earlier testi- 
mony, it had been our practice to issue a freight bill 
which did not include the bill of lading agreement 
which was printed as part of it, nor did it include the 
arbitration provision. 

Nevertheless, the courts have held under Federal law 
and by incorporation of an arbitration provision is 
valid and enforceable including one which requires 
jurisdiction in a jurisdiction other than in the one 
litigation has been commenced. The court heard the parties 
in this matter at some length «.d then rendered its 
decision. This decision of Judge Bryant was based mostly 
upon his own research and not upon what I thought was 
extensive work on the part of counsel. The result of it 
was that he held that the arbitration agreement valid, 
that is on page 10, he says "I hold the arbitration 


apreenent valid." He considered the issue of arbitrating 


1640 
in a place other than in the form in which litigation 
*ad been commenced. And interestingly on the last pape, 


the final paragraph, the two sentences states "The only 


matters remaining at issue are the amount of damages 


and the question of fraud and inducement in the contract. 


Such matters are peculiarly suitable for arbitration. 
Now, he brings out in his opinion that this old 
technique has been raised since -- for the last 30 years 

since the enactment of the Federal Arbitration Act for 
people to attempt to get out of arbitrating anything they 
would like to get -- they would always say that the con- 
tract had been induced by fraud. As a result, the 
Supreme Court of the United States in the Prima Paint 
Case held that all assertions of fraud in the inducing 
of a contract for arbitration were determinable by the 
arbitrators in the arbitration; subject, of course, to 
the judicial review after the fact. 

Q Would you please just refer briefly to the Aurora 
matter which is covered by Exhibits 233 and 234? 

A Yes, this again was a decision of Judge Wyatt based 
upon his own research. That is to say, it didn't in- 
corporate any of the references we submitted to him and 
the issue there was that had been raised by the respon- 
dents -- 


Mr. Browning: Ixcuse me just a second. I am not... 
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going to be able to keep up here. You are moving so fast 
that I just can't keep up. 

The Witness: I'm sorry. 

Mr. Browning: I am losing track of things. What 
are we talking about now? 

The Witness: Exhibit 233 and 234. 
A The issues raised by respondents which was an insurance | 
company was the question of service of processor pursuant 
to the bill of lading provision of AAAcon providing for 
service of process by mail and the other was whether or 
mt the fact that litigation had been commenced in the 
State of Indiana precluded arbitration or whether 
arbitration in another form, that is New York, would 


oust the Indiana courts. He said that arbitration acted 


as an adjunct to it and the service of process provisions 
were valid and enforceable and have since become adopted 
by the laws of several states including California and 
the last pape, page 3 indicates that the Judge there 
considered the applicability of cur arbitration agreement 
provision 249 United States Code 2011 and he indicated 
that it was proper under the Carmick amendment and he 
then went on to say that the venue provision was proper, 
that is to say, the question of service of process. 

I might note that arbitration decisions are not 


self-enforcinrg. 
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Q We will get to that. 

A And the order in 234 summarizes as best we could the 
language of the judgment. It was submitted on notice 

to both sides and constitutes their undevstanding together 
with the Judge's review. 

Q Basically with respect to Exhibits 236 and 237, 

what was the issue posed to the Second Circuit Court and 
what were the issues that they directed cthemselves to 

in open court in arriving at their decision?’ 

A he issues presented to the Second Circuit Court 


of Appeals were whether or not the court had jurisdiction, 


whether or not the arbitration agreement provision de- 


prived anybody of any right they had under the Interstate 
Commerce Act or otherwise hdve a right to determination 
by litigation and thirdly, whether or not the uniform 
straight bill of lading terms and conditions which are 
part of AAAcon's tariff, in any way were violated by or 
differed from the requirements of law as indicated -- 

not the requirements of law, but the contract provisions 
of the arbitration provision of Aaacon's agreement. 

Q Now, did the decision relate only to the uniform 
bill of lading or to the uniform bill of lading and the 
bill of lading agreement which incorporates the provisions 
of the uniform bill of lading and which you use? 


A It referred to both. The respondent appdlat_had 


raised those issues, 
Q What is the Circuit Court find? 
A The Circuit Court found there was no inconsistency 
in the provisions in the terms and conditions of the 
uniform straight bill of lading and the arbitration pro- 
vision contained in AAAcon's bill of oe and that the 
provisions for service of process were proper and these 
were sustained. 

Exam. Reilly: We will take a short recess. 

(Recess taken.) 

Exam. Reilly: On the record. 
Q (By Mr. Kiel) Did the determinations in the decisions 
starting with Exhibit 232 through 236 have any effect 
upon your company's determining what should be in its 
arbitration provision as is now used in its bill of lading? 
A Yes, those exhibits together with the exhibits in 
reverse order through 223 were a large part of the basis 
of our making the final languaye that .appears in the 
bill of lading, Exhibit 162, 
Q Will you tell me whether or not in your opinion the 
arbitration provision in your bill of lading stops a 
shipper from instituting suit in a State or Federal Court 
in connection with an action against your company? 


Mr. Browning: I object to that on the grounds 


that the arbitration provision as il nae in bib bill. of 
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lading is set forth in Exhibits 162 and 159. Now, I 
Submit it speaks for itself. 
[xamn. Reilly: I think it does, too. Whether it 
it or not is the old story of "Can you sue me?" 
Q Have you ever stopped any claimant from starting 
suit in a state or federal court because of the arbitration 
agreement entered into prior to the initiation of the 
transportation? 
A No. 


Q Will you tell me whether or not you consider arbi- 


tration, as you provide for it to be an adjunct or in 


place of a court proceeding? 

A It's an adjunct to and in place of a court proceeding. 
It merely makes a factual determination on the question 
of existence and the amount of liability if not then 
voluntarily agreed to by the parties can go into a court 
proceeding to enforce the arbitrator's decision. 

Q Would you say that arbitration is not self-enforcing? 
A It is not, no, sir, néither under the State Act, 

the Uniform Arbitration Act or the Federal Arbitration 
Act. 

Q Have you ever been involved in any proceeding in- 
volving AAAcon where a court was outed of jurisdiction? 

A No, sir. 


Q Would you tell me what was the focal Daal EOP et 
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reviewing and setting forth your arbitration proceedings 
or processes? 

With regard to the question of the choosing of a 
local or a situs to enforce the arbitration and for the 
arbitration as indicated in our bill of lading, Judge 
Friendly of the Second Circuit Court of Appeals drew a 
distinction two vears ago which has become the hallmark 
for arbitrators throughout the United States. It has been 
referred to me by many experts in the field in the In-- 


ducia case, which is discussed in Exhibit 237, in which 


he drew a distinction between provisions in contracts 

in business agreements and shipping agreements and bills 
of lading specifically providing or limiting the place 
in which litigation could be commenced and provisions in 


the bills of lading providing for a situs for arbitration. 


{ 


He held that the former was unlawful and distinguished 

| 

the latter and held that the latter was lawful and this 
{ 

decision has been upheld. | 


Q Do you now apply the arbitration agreement in your 


bill of lading equally as 4t effects any and all claimants? 


Q There was some discussion by one or more witnesses 


who testified and I believe they were attorneys, with 


| 
| 
{ 
A Yes, sir. 
{ 


respect to questions of contempt proceedings being initiated) 


against their clients for their refusal to arbitrate as 


% 
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ordered by a court of competent jurisdiction. Would you 
explain that situation, please? 

A Yes, sir. It is, in the vast majority of cases, 


involving arbitration with our company, there is no 


court proceeding. That is to say, Our company and the 


Claimant, very often at the claimant's instigation engage 
in an amicable arbitration which provides a private 
expeditious, inexpensive means of the settlement of the 
determination of disputes. Occasionally, however, there 
are individuals who, after they have agreed to arbitrate 
and indeed I think one of the cases prespiited by the 
Commission, it will show in that particular case that an 
agreement to arbitrate after the fact the claim having 
arisen, seek to get out of arbitration for whatever reason 
they deem being appropriate. In many reasons, I think 
litigation allows them additional pressure with regard 

to the bringing of cases in exotic jurisdictions. At 

any rate, the provisions under the Federal law and State 
law require, that is to say, the Interstate Commerce 

Act, that shippers and shipper claims be treated equally 
and in order to insure that treatment is equal, we seek 
to enforce the arbitration provision and the orders of 
the courts. I might add that the arbitration provision 
itself does not and can not lead to contempt. The only 


basis upon which a contempt order can be issued is upon 
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a violation of an individual wilfully of an order of 
the court. Now, if the arbitration provision were not 
enforced by us with regard to the reluctant and recalci- 
trant claims, there would be a disparity in our claims 
treatments between those claimants who voluntarily apfreed 
to comply with arbitration of their claims and those which 
do not and we feel this would be an unlawful discrimination 
under the Interstate Commerce Act. 
Q Now, Sir, have you read the decision of the Commission 
in 340 ICC with respect to the Commission's discussion 
as to the positions of the various parties in a proceed- 
ing with respect to the use of arbitrations to settle 
the type of claims that we have been discussing in this 
proceeding? 
A Yes, sir. 
Q Now, do you know what position the Commission in- 
dicated that the Bureau of Enforcement took with respect 
to the use of arbitration for the handling of claims? 


A Yes, the Bureau of Enforcement supported it. 


Q Did the Commission refer to that at page 675? 

A Yes, sir. 

Q Do you know what position the transportation depart- 
ment of the United States took with respect to that same 


matter? 


A The Department of Transportation took a position —_ 
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also encouraging the use of arbitration and these matters 
I might add, are not in the initial order of ex parte 
263 and were susgested voluntarily by these two government 
bodies. 

Q And what was your understanding of the position of 
the Commission in that decision? 

A The Commission, I think, agreed wholeheartedly with 
the Department of Transportation and the Bureau of En- 
forcement that arbitration would be a good thing and they 
stated at one point that they know of nothing that would 
proscribe arbitration and at another point they said they 
would seek to encourange arbitration. 

Q By assigning your bill of lading agreement, does 

a shipper arree to utilize arbitration for the settlement 
of disputes including claims? 

A Yes, sir. 

Q And that would be an agreement entered into before 
the shipment moved? 

A Yes, sir. 

Q Is there ever any situation where an agreement of 
similar nature is entered into or agreed to by a shipper 
or shippers representative after the shipper has moved? 


A IS, Sir. 


Q And did the Commission make any reference to that 


situation in its decision in ex parte 263? 
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A Yes, they stated that they felt that it was proper 
to have arbitration agreements entered into between the 
shippers and the carriers prior to the engaging in the 
transportation co that all shipper claims would be treated 
uniformly. This was emphasized over and over in the 
report. 
Q What is your feeling on that with respect to arbi- 
tration, is that what you have been aiming at? 
A Yes, we feel that in that way shippers seeking un- 
fair advantages and those with limited means would be 
treated equally. All shippers' claims would be handled 
in a uniform manner, 
Q Did you make known to various representatives of 
the Commission the reasons and the basis for the use by 
your company of the arbitration provision and the reasons 
you thought it was proper? 
A On many occasions. 
Q Viould you just briefly tell us about that? 
A We had a meeting with, well, I presented -- having 
had informal discussions with the Secretary of Insurance 
of the Commission, I presented them with a summary of 
the investigative work we had done on the question of the 
applicability of arbitration on two claims dispute 


settlements and I presented that, I think it was about a 


20 page memorandum. In addition, I had a conference in 


permeate nee pan 
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New York with Mr. Browning of the Bureau of Enforcement 


in November of 1970, I believe, at which time we want 
over certain aspects of the arbitration practices of 
AAAcon as they relate to Interstate shipments of automo- 
biles and specifically some of the questions we went 
over was whether the arbitration was self-enforcing and 
whether it was an adjunct to court cases and I stated 
that it was an adjunct to court cases and if the case 
was started by a litigant any place in the United States, 
the case was not dismissed because of arbitration, but 
the arbitrators could make a decision on the facts sub- 
ject to the reviewd the original court case brought by 
the claimant. 

At that time Mr. Browning informed me that he saw no 
particular barriers to the arbitration agreement used 
by our company and that if he did have any objections or 
any further questions or insights, he would contact us 
before taking any further action. 
Q And were you contacted? 
A At no time, not until we received -- well, since it 
has obviously been raised in this proceeding, since 
we raised the -- since we received the notice of April 
12 of last year. 
Q With respect <- 


A I might add that I submitted a memorandum to Mr. 
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Browning similar to the one that I submitted to the 
Departnent of Insurance in Washington. 
Q And did another officer of your company meet and 
discuss with a representative of the Bureau of Enforce- 
ment the position of your company with respect to arbi- 
tration and its bill of lading in another meeting in 


Vashington? 


A No, that was myself -- oh, yes, there was another 


representative, there, yes. 

Q Now, is there any statute which permits persons to 
enforce arbitratinn and arbitration agreements, any 
Federal statute? 

A Yes, the Tederal Arbitration Act. 

Q And does that statute have anything to do with «he 
jurisdiction and the grounds for jurisdiction of arbi- 
tration? 

A Yes, sir, it involves all contracts involving inter- 
state transport of goods of any sort. One of the two 
clauses in Section 1 of the Act is that contracts involv- 
ing maritime transactions and contracts involving 
commerce which is then gone on to be defined as interstate 
commerce, and I reviewed in Washington in the library 

of Congress the legislative history of that act and the 


Senate debates clearly indicate and I have given the 
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state transportation of goods was specifically within 
the contemplation of the Federal Arbitration Act and I 
might add that Judge Friendly in that Inducia Case that 
I referred to, indicated when referring to the fact that 
arbitration was incorporated in bills of lading, that the 
Federal Arbitration Act was enacted prior to the amend- 
ments of the Interstate Commerce Act and, therefore, was 
within the contemplation of Congress at the time the 
amendments were made and was intended to be considered 
in harmony therewith. 
9 Does that Act provide the judicial review of arbi- 
tration decisions 
A It does. 
Q Does it provide for selection of arbitrators? 
A Yes, sir. 
Q With respect to the cases which the Bureau has 
brought up in this proceeding involving one Levy andme 
Whitney, of what use would arbitration be in those cases? 
A In the Levy case, there was no question presented -- 
there was no dispute between Mr. Levy and AAAcon as to 
the liability of AAAcon with regard to the damage of his 
vehicle. The sole question there was whether or not 
AAAcon's insurance, liability insurance carrier or Mr. 
Levy's liability insurance carrier was responsible to 


discharge the obligations to the third -sagilled who had 


mene 
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asserted a claim arainst Mr. Levy and in that case since 
it was purely a matter of law which would have been 
subject to review in arbitration, arbitration of that 


matter could have occurred in my experience within one 


month. As it turned ovt, that case has been in litigation 


for approximately a year and a half, preliminary pro- 
ceedings have not been complete, attorneys for AAAcon, 


Levy, Home Insurance Company, Fireman's Fund which is 


Levy's insurance company, have been engaged in extensive 
litigation and I imagine that case will cost in terms of 
attorney's fees to all the parties litigant including 
Mr. Levy, in excess of $10,000 and that that matter will 
not be determined for several years. 


In the Whitney case, the question, as we will develop 


in our records, the problem in that case was the pau- 
city of evidence surrounding either the substantiation 
of the claim or the facts that occurred and that was a 
matter which in a court trial, it has been my experience, 
will create difficulties of proof and will create obli- 
gations and obstacles to determination. I think, in my 
opinion, from speaking with lir. Jacobs and the other 
attorneys who are actually handling the case, they have 
ne basis of proof at all and the case may be dismissed. 
Mr. Browning: I object to that. 


Exm. Reilly: Objection sustained. 


Mr. Browning: These are wild assertions; that they 
will have great difficulties of proof and additionally 
they have indicated to me that their client will not be 
available to appear in courts in Boston and that they are 
going to, as a result of difficulties with the evidentiary 
requirenents of the State of Massachusetts which would not 
occur in arbitration. 

Q In your opinion, would it have been desirable if 

you were the claimant to have had arbitration in that -- 
A Yes. 

Q Now, with respect to the decision of the Commission 
in ex parte 263, did the Commission indicate certain con- 
cerns about enforcement and about the ability of parties 
to have an arbitration award set aside? 

A 

Q Would you tell us how your provisions work? 

A Our provisions, as I alluded to in part earlier, 
provide in effect for a iets of competent jurisdiction 
to make a review as to whether or not the applicable 
Federal law with regard to carriage, with regard to proof 
of claims and the uniform straight bill of lading, which 
is incorporated in the bill of lading apreement of AAAcon 
which itself is required to be enforced by the final 
sentence of our bill of lading agreement, have been in 
fact enforced so that while it is the normal course in. 


7 | 


ie 


1655 

arbitration, the review of the courts are somewhat limited. 

In our case pursuant to the provisions that we have 
put in the last sentence of our bill of lading, the 
judicial review is not limited and it would be the same 
as an appellate review of a regular, litigatory proceeding. 
Q Do you have any opinion as to whether or not that 
meets the opinion of the decision in the ex parte 263 
decision? 
A It would meet it in full. The Commission was also 
concerned with an available pool of arbitrators and I 
might say that with regard to the transportation of certain 
kinds of cargo, essentially some of the more unusual equip- 
ment that carriers are called upon to transport, the ex- 
perties necessary might be difficult to find. However, 
with regard to the transportation of automobiles and 
damages thereto, the experties is reaily available so 
that I don't think that finding a pool of competent 
arbitrators, especially in a commercial area like New 
York City which has the greatest concentration of negli- 
gente lawyers in the world, it would not be difficult at 


ali. 


Q* Have you been able to secure what you consider to 


be competent arbitrators of those issues? 
A Yes, sir, so much so that neifher we nor the re- 


spondents in arbitration have ever sought to appeal those 
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decisions. 


Q Has your position with respect to arbitration been 


affirmed by decisions of the various courts in which 
they have been tested? 

A Yes, sir, not only the Federal Courts, which we 
have alluded to, but also courts in the State of New 


York, the State of Illinois, the State of Ohio, the State 


of Massachusetts, the State of California, the State of 


Texas, the State of Florida, the State of Oregon, the 
State of Washington,the District of Columbia, the Common- 
wealth of Pennsylvania and probably one or two others 
which escape me. 

Q Nr. Zola, -- 

A And I might add that -- well, I won't add anything. 

Q Is there anything else that you deem necessary to 

be covered in connection with the arbitration provision 

in your bill of lading? 

A Yes, sir, those state enforcements of the arbitration 
were enforcements by State Courts of our arbitration pro- 
vision and the requirement that the arbitration have as 
its situs, New York City, again with the understanding 
that the arbitrators may be selected and may reside and 
stay anywhere they wish, but these are foreign jurisdictions, 
that is to say, foreign to the State of New York which 


have sought to enforce arbitration both under the laws 
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of their states and under the uniform arbitration act 
which have been adopted in almost every state in the 
United States. 
Q Mr. Zola, one of the parties to this proceeding is 
the Department of Consumer Affairs of the City of New 
York, Have you had anything to do with that agency prior 
to your appearance at this hearing this week? 
A Yes, sir. 


Mr. Sarshik: Objection, that subject matter is not 


before this Commission at all. I object to this whole 


line of questioning. 

Exam. keilly: On what basis? 

Mr. Sarshik: Because the subject matter of what 
subject matter he has had with the Department or whether 
he abides by our rules or whether he has discussed any 
claims at all with the Department, has nothing to do 
with whether there should be a cease and desist order 
against the party here. 

Exam. Reilly: I will let him answer. 

A Yes, sir, we have had conversation with them. 

Q And what was your purpose in meeting with them? 

A We had a very unpleasant experience of hearing over 
the radio and reading excerpt summaries in newspapers of 


a release issued by the Department which reiéase has been 


made an exhibit in this proceeding and at that time, 
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after regaining our composure, inasmuch as we had not 
been contacted concerning the contents of the release or 


the issuance thereof prior to its being made public, we 


| 
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wanted to find out what it was all about, so we made arrange-~ 


ments by calling Mr. Bruce Rattner, who is an official 
with the Department and at that time we first requested 
in connection with the release, the cases which they were 
referring to which were not identified in the release 

or identifiable to us except for one instance, from the 
release, and secondly, we wished to know from him the 
basis of the allegations contained therein. 

An appointment was made with the Bureau and I sat 
down and spoke with Mr. Sarshik and Miss Marjorie Smith 
and Mr. Rattner who had to excuse himself because of 
pressing business. 

Q And did you at the termination of that conference make 
a memorandum of what had occurred? 
A Yes, sir. 

Mr. Sarshik: Objection. A memorandum is not a 
qualified document as to what occurred. There was no 
tape recording made during the conversation itself and 
the Department objects to this as being a satisfactory 
example of what occurred during the discussion. 

Exam. Reilly: Was this made reasonably contempor- 


aneously? 


' 
, 
H 


A I came back that day and dictated part of it that 
day and part of it the next morning. 
Mr. Sarshik: It was not a memorandum. It was a 
letter and the Department objects to that. 
Mr. Kiel: May I have it identified so Mr. Sarshik 
may see it? 
Exam. Reilly: Yes. Marked for identification as 
Exhibit 239. 
(Respondent's Exhibit No. 239, 
Witness Zola, was marked for 
identification.) 
Mr. Sarshik: What is this being introduced for? 
Ixam. Reilly: It's just being marked for identifi- 
cation. You can mark anything for identification. If 
you have an objection at the time it's offered for receipt, 
then you can object. 
Q Subsequent to the meeting about which you made the 
memorandum, which is Exhibit 239, did you speak with lir, 
Sarshik? 
A Yes, sir, on the telephone. 
Q And did you thereafter write him a letter making 
certain offers of information and material for the 
Bureau of Consumer Affairs? 
A Yes, sir. 


Mr. Kiel: I ask that a copy of that letter be 


marked for identification. 
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[xam, Reilly: It will be marked for identification 
as Exhibit 240, 
(Respondent's Exhibit No. 240, 
Witness Zola, was marked for 
identification.) 
Q Would you tell us about the telephone call which 
occurred prior to the writing of the letter which is 
marked for identification as Exhibit 240? 
A Yes, in light of my conclusions and in fact they 
are statements, that they had no idea as to whether or not 
we had the insurance policies which were referred to in 
our sales literature and since they seemed genuinely 


surprised that -- 


Mr. Sarshik: I object to this testimony as being 
hearsay and who is "they" that he is referring to. 

Exam. Reilly: He may state who they are. 
A Since Mr. Sarshik seemed surprised as to the number 
of clains that were settled and inasmuch as Mr. Sarshik 
refused at any time during the proceeding, that is the 
meeting or prior to the meeting or subsequent to the 
meeting, to identify any of the claims in that press 
release and in fact, presented me with a series of three 
names which had nothing to do with the facts of those cases 
with the alleged situations in the press release, I felt 


it incumbent to try and offset what was the -- what I 


i 
| 
| 
| 


alone felt was the ill-advised onelngions of the i ch ag | 
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with the facts and I offered tc make our records avail- 
able to him and I further had to make a correction which 
I did orally to him and it's even indicated in the 


menorandum. On page 2 I stated that we had approximately 


400 claims when in fact, I went back and checked it out, 


we had about 580 claims. 

Mr. Kiel: May we go off the record for ‘just a 
second? 

Exam. Reilly: Off the record. 

(Discussion off the record.) 

Exam. Reilly: Back on the record. 
Q Does Exhibit 239 set forth your understanding of 
the discussion which you had with the Bureau of -- vour 
recollection of the discussion you had with the Bureau 
of Consumer Affairs? 
A Yes, sir. 

Mr. Browning: Objection. I would like to be heard, 

It goes much further than that. On page 2, much 
further. In fact, it gets into matters which were liti- 
gated in Florida in connection with this hearing. I 
object to any reference to this exhibit. As a matter of 
fact, in testimony. 

My. Sarehike|: I join in that. IT object to any 
questions being posed on the basis of this memorand im. 


It is irrelevant and immaterial and contains hearsay 


matter. 


2 | Mr. Kiel: Well, then my position in this proceeding 


with this proceeding. If counsel for the Department is 


>! now apreeing with me -- 


“| dis that the Bureau of Consumer Affairs has nothing to do 
| 

S| Mr. Sarshik: I am not apreeing withyou at all. | 
| 

| 


ca | Mr. Browning: Mr. Examiner, he is joining in my 


objection to any reference to this exhibit. 


* 


I don't understand the basis of your 


Exam. Reilly: 


objection, Mr. Browning. 


3s Mr. Browning: Well, I -- 


Exam. Reilly: Are we talking about this memorandum 


or meeting of January 26? 


Mr. Kiel: That is what I understand, yes. I be- 


I think 


lieve the witness has answered the question. 


"yes" and I don't see that it has any 


the answer was 


great importance one way or the other, but tT think it 


should be in evidence in this proceeding. I think it's 
a proper question. 


ey i [xam. Reilly: Since I don't recall the question, I 


am not in any position to rule on it. Do you know what 


the question was, Mr. Kiel? 


Mr. Kiel: If he recalls what is in the memorandum 


is what transpired and his answer was yes. 


o Exam. Reilly: Well, I would hope that. that would __ 


eect satiate 
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be his answer, ‘The objection is overruled. And your 
objection is also overruled, Mr. Sarshik. 

Moe Kiel) Mayiwe ei off the pecaue for a moment? 

Exam, Reilly: Yee. Off the record. 

(Discussion off the record.) 

ll. Reiliv: Back on the record, 

We will recess at this time until tomorrow morning 
in this yvoom at; 9:30. 


(Whereupon, at 4:35 p.m., the hearing was adjourned 


until Thursday, March 23, 1972, at 9:30 a.my) 
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In the Matter of: 


AAACON AUTO TRANSPORT, INC., 
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Freight Forwarder Application, New York, New York DOCKET NO, | 


2:FF-359 


26 Federal Plaza 
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1824 
ee 


PROCEEDINGS 

Exam. Reilly: The hearing will be in order. 

Mr. Kiel: I have two or three things, Mr. Examiner, 
that I should have been aware of yesterday evening and put 
in before Mr. Zola continues his testimony with respect to 
the witness of the Bureau, and if I might, I would like, at | 


this time, to offer for marking for identification the copy | 


of the Order in the case of: Aaacon and David Lévine. The 


Circuit Court of Appeals Order and the brief of Aaacon in that 


proceeding have been marked for identification. This will 

give the basis and background of the original litigation. 
(Respondent's Exhibit No. 241, 
Witness Zola, was marked 
for identification.) 

CONTINUED DIRECT 

Q (By Mr. Kiel) Mr. Zola, was this matter litigated and 

opposed by Mr. David Levine? 

A Yes, sir. 

Q Was he his own attorney? 

A Yes, sir, he is an attorney. 

Q He is an attorney authorized to practice and he was 

also one of your customers? 

A Yes, sir. 

Q In connection with your discussions of your opinions 

as to the liability of your company pursuant to State Court 


Statutes and Opinions, is there an attorney in Miami, — -—. 
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Florida, with whom you consulted in attempting to determine 


the status of the s atutes in Florida as you understood 
them? 

A Yes, sir. 

Q Did you write to him subsequent to the hearings in 


Miami in January? 


A Yes. He had met with me at those hearings. 

Q Do you have a copy of your letter? 

A Yes, sir. 
I show you that and ask you if what I have handed you 
copy. 
Yea, thia is our file copy. 


Mr. Kiel: I ask that that be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit No. 


(Respondent's Exhibit No. 242 
Witness Zola, was marked 
for identification.) 
Mr. Browning: Exhibit 241? 
Exam. Reilly: 242, the Levine discussion. 
Q Subsequent to dispatching that letter, did you receive 
a reply? 
A Yes, he sent me the material substantiating the 
position which I had requested in that first letter. 


a. I show you a letter and ask if that's the reply? 


A That is the reply. 


Mr. Kiel: May I substitute a photostatic copy? 


Exam. Reilly: Yes. 


| 
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Mr. Kiel: I ask that it be identified. 


| 
| 


(Respondent's Exhibit No. 243, 
Witness Zola, was marked 
for identification.) 


Q Mr. Zola, would you explain Whether or not the opinion 
given in the attorney's letter, which is Exhibit 243, 
modified or changes or setiwhebakes the testimony that you 
have given previously? 

A It collaborates the testimony, and the opinion of Mr. 
-- of the section of insurance of the Interstate Commerce 
Commission which initiated my investigation in this matter. 
Q The writer, Mr. Flynn, has he appeared in matters in 
Florida in which your company was concerned? 

A He is an attorney with a firm that represents some of 
the liability insurance carriers of our company, and it was 
in this regard that he first contacted me while I was at the 
hearing. That is to say, he came into the hearing room in 
Florida unlseknown to who I was and explained it to me. 

Q Did he appear in your behalf in any litigation in which 
your insurers were involved? 

A Yes, six, 

Q Are you familiar again with the provisions in your new 
bill of lading as they relate to the question of special 


damages? 


1766 
sir. 


respect to certain of the witnesses who testified 


in behalf of the Bureau of Enforcement, did you hear 


testimony of one or more of them indicating that they were 
contending that they were damaged because they did not 
receive their automobile and therefore had to rent 
automobiles? 


A Yes, sir. 


Q is that the only special damage situation that your 
company has had? 


A No, sir. 


Q Would you tell us what other special damage situations 


you have been involved in? 

A The special damage situations that we have been involved 
in have included claims by shippers for loss of profits in 
connection with business dealings, that is to say, contract 
requirements with regard to which they claim because they 
didn't have their vehicle they weren't able to attend a 
business meeting, and also claims for damages on the part 

ef finance companies for the failure to be able to tender a 
vehicle to the guarantor or finance paper on a given date, 
pursuant to which there would eouee, vies regard to that 
financed vehicle, a contract right on the part of the finance 
company to receive a fixed price for the vehicle regardless 


of the condition. ar nn 


Q Can you be specific? Give us one situation. 

A One specific situation that arose was with regard to 
General Motors Acceptance Corporation, which is a large 
financier of paper on the financing of automobiles, and they! 


have what is called conversion dates. That is to say, with-| 


| 


in so many days after the nonpayment by someone who has 


financed an automobile of a periodic payment charge, they 
have the right to tender the eebtele back to the guarantor 

of the contract, the finance contract, and if they do, they 
are paid the guaranteed price in the contract, which is 
almost in every case much higher than the actual value of the 
vehicle. If they have financed a 1969 Chevrolet and there 
were payments due on the vehicle-- well, specifically one 
case was an Oldsmobile where payments were due on the vehicle 
and not met by the obligator of the paper and they had a 
right to tender the vehicle back to the guarantor of that 
finance paper, that is to say the note, and if they had done 
so, they would have received approximately $1,500 more in 
value than the actual value of the car. 

Now, the car was -- there was a question there of 
whether or not the tender was within a reasonable time and 
whether or not as a result of that tender, which they 
asserted was not within a reasonable time, the delay entitled 
them to receive from us as a carrier, as part of our alleged 


damages to them, the difference in price between the actual 
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value of the car that they were able to sell for themselves,| 
which they did, and the guarantee price on the finance 
paper, the guarantee by the guarantor to whom they were 
going to tender the vehicle. 

Q Did you speak to one Mr. H. F. Metzinger of General 
Motors Acceptance Corporation in Santa Ana, California 


about this matter? 


A On numerous occasions. 
Q Did he give you certain information in your conversations 
with ‘him which you requested him to put in writing? 
A Yes, sir. 

Did he do that? 
A Yes, sir, because the situation was such that we felt 
it was imperative to try and attempt to pin down the limits 
of our liability in this matter. | 
Q I show you a document and ask if that is the writing 
which collaborates the information that Mr. Mezinger gave 
you in the course of your discussions, in the regular course 
of your business? 
A This is the information which Mr. Metzinger det, part 
of the voluminousinformation which he sent to us. 
Q May I put the original in the docket in this case or 
do you need it? 
A I still need it because there is a claim outstanding. 


Mr. Kiel: May I substitute a true copy o 


| 
| 
| 


please? 
Exam. Reilly: Yes. Marked for identification as 


Exhibit 244. 


| 
| 


(Respondent's Exhibit No.244, 
Witness Zola, was marked 
for identification.) | 


| 
Q M -ola, on Exhibit 244, the copy which has been put 
in the record, under the notary public signature and the 
words “Notary Public," on the original, is there a stamp 
which reads "Official Seal, D. M. Martin, Notary Public, 
California, Orange County, my Commission expires May 30, 
1975, and some sort of a seal in a box? 

A Yes, the seal -- yes, there is and the seal says 

Seal of the State of California. 


Q With the present bill of lading and the alternative 


provisions which permits or, in fact, requires a shipper, 


if it intends to assert certain damages in a situation, 


would that put you on notice if such an assertion was to be 
made? 

A Yes, sir. 

Q Would you tell us whether or not you have any dealings 
as to whether or not such a provision is reasonable or un- 
reasonable? 

A I think in light of the fact that in this particular 
case there was such a continual raising of questions on the 


issue of whether or not the car was tendered, the nature of 


| AP! ok ae 


1770 
the tender, the nature of the results of the tender, what 


we should have known in advance, I feel that a provision 
such as the one we have now included in our bill of lading 


will make very clear to us and to the public, the limits 


of our liability and we will know what we are undertaking 


and so.will. the public. 

Q Would you please refer to your files and information 

as they relate to witness Slattery? 

A Yes, six. 

Q Are you familiar with the movement concerning with 
which witness Slattery testified? 

A Yes, sir. 

Q Mr. Slattery testified that he wrote a letter to you 
with respect to a vehicle which he was exnecting to receive 
which was in transit from California to Ohio. When your 
customers are concerned about possible delays, do you 
normally receive letters or telephone calls about that? 

A We normally receive telephone calls if the customer is 
very anxious. 

Q Immediately upon receiving Mr. Slattery's letter, what 
did your company do? 

A We made inquiry of our San Francisco office and we 
found out that his car was located in Lawrence, Kansas, in 
the Lawrence, Kansas vicinity and that the driver had become 


ill in transporting the vehicle. 


ety! 
i te 


Q What did you do then? 
A We wrote to Mr. Slattery informing him on the same day, 
that is to say, September llth, that the car was located 

in the Lawrence, Kansas area and that we were going to make 
arrangements to have another driver dispatched, and at the 


game time immediately following this, we requested a State 


Highway Patrol from the State of Ohio becasue Mr. Slattery 
indicated that they thought there may be a question of 
damage. 
Q In any event, did you receive any requests from Ir. 
Slattery asking that you do something in connection with 
notifying his insurance company? 
A Yes, he wished us to notify his insurance company that 
the car was stolen, and -~ 

Mr. Browning: I object to that. Mr. Examiner, I 
submit this is in the realm of hearsay. I submit it is not 
admissible. 

Exam. Reilly: I am going to overrule your objection, 
Mr. Browning. 
Q Did you so advise his insurance company? 
A No, sir. We wrote them and informed them that te knew 
where the car was. They then contacted us again sometime 
later and said that again Mr. Slattery was attempting to 
file a stolen car claim and we called them up, and this 


went up and back with us telling them_that the car had_not 
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been stolen and us having to tell -- them having to tell us 
of Mr. Slattery's intentions. 
Q In any event, did you receive a letter from a newspaper 
in Cleveland about this matter, the newspaper being the 
Cleveland Plain Dealer? 

A Yes, sir, 

Q Did you respond to that letter? 


Yes. 


When? 
We WYote to them on November 13th, of 1970. 


Q What did you advise them? 


A We advised them that the vehicle had been repaired, 


apparently there was some minor damage to it and was to be 
transported by our company. 

Q Was a claim filed by Mr. Slattery in connection with 
this movement? 

A Oh, yes, sir. 

Q When was that? 

A November 17, 1970. 

Q Do you recall what the claim asserted? 

A Yes. I will just have to --- I wish to make a 
correction. In looking through this, Mr. Slattery's original 
letter to us was of September 6th. Our original letter 
reply to him on receipt of the letter was dated September 


llth. The letter of November 17th, that was-dated that date 
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| 
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by Mr. Slattery, was received by our office on December 8th | 
and we could not account in any way for this very long delay. 
On the day we received the letter, we forwarded to him a 
questionary form to ascertain the facts concerning the 


delivery of the vehicle and the items claimed by Mr. 


Slattery for the damage. We had spoken to him on the phone 
and expected a reply immediately by return mail, and not 
having received one, we again wrote to him on December 10th | 
requesting a response to our letter of December 8th. On 
December 15, 1970, we again wrnte to Mr. Slattery asking 

for a response to our inquiry so that his claim could be 
processed because on December 12th, Mr. Slattery had 

written to us and informed us that he never received a copy 
of our letter of December 8. 

However, on June 9th of the following year, that is 
1971, some seven months later, Mr. Slattery's insurance 
company forwarded to us the original letter of December 8th, 
which had been filled out by Mr. Slattery. 

Q Was that the letter that you sent to him? 

A Yes, the very same one that he said he never reccived. 
He had personally forwarced it to his insurance company. 
His insurance company indicated that the letter -- 

Mr. Browning: I am going to object to any further 
testimony along this line - that this is not the best 


evidence. The best evidence would -be. thes e. documents. _ 


| 
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Mr. Kiel: Fine. We have the documents. We will put 


{ 
} 
{ 
| 
\ 
| 
| 


them all in. 


The Witness: You can identify all of them. We haven't 


finished the testimony. 


Mr. Kiel: Give me the ones in the order we put them in 


} 


; | 
Q I show you a document dated September llth and’ask you | 


to tell us what that is. (Handing) 


A This is the letter that we wrote to Mr. Slattery in 
reply to his letter of September 6th. It informs him that 
we know where the car is and that we are going -- 
Mr. Browning: Mr. Examiner -- 
Mr. Kiel: The letter will show what it says. May I 
ask that that letter be marked for identification. © 
Exam. Reilly: Marked for identification as Exhibit 245. 
(Respondent's Exhibit No. 245, 
Witness Zola, was marked 
for identification.) 
Q I show you a letter dated October 7, 1970, and I ask 
you to identify that, please. (Handing) 
A This is a letter that we received from Mr. Slattery's 
insurance company. 
Exam. Reilly: Marked for identification as Exhibit 246. 
(Respondent's Exhibit No. 246, 
Witness Zola, was marked 
for identification.) 


Q Is Exhibit 246 the letter that you referred to in your 


testimony? 


Tress e323. | 


Vee 


A Yes, in regard to his filing of a stolen car claim 
with his insurance company. 

Q Did your company enter into negotiations with respect 
to payment of Mr. Slattery's claim to his insurance company, | 
which in the meantime had reimbursed him? 


A Yes, sir. 


Q During these negotiations, with whom did you deal? 


A Mr. dack E. Detmer. 
Q When the vehicle had been tendered to you by Mr. 
Slattery in California, were there notations made on the 
shipping document with respect to prior damage? 
A Yes, sir. 
Q Was there a provision on that bill of lading agreement 
with respect to released evaluation? 
A Yes, sir. 
Q Did you request a substantiation in an effort to complete 
work on this claim? 
A Yes, sir. This is an interesting point. We find that 
most insurance companies -- 
Mr. Browning: Mr. Examiner, I am going to object to -- 
Exam. Reilly: All right, he hasn't answered.anything 
but yes. 


Q Did you bring to this hearing a copy of your letter of 


April 15, 1971, to the insurance company of Mr. --represent- 


ing Mr, Slattery? 


A Yes, sir. 
Q I show you a letter and ask if it is a copy of a letter 
in your file which you sent to the insurance company. 


A This is the original. This is my file copy original. 


Q ALL right. 


Exam. Reilly: Marked for identification as Exhibit 247, 


(Respondent's Exhibit No.247, 
Witness Zola, was marked 
for identification.) 


A It was one of several letters that had been weiteen, 
Q During the pericd of time then you had written the 
insurance company a number of letters? 

A Yes, sir. 

Q Without response? 


A Without any response. 


Q That's unusual. 


A That is remarkably unusual. They are usually most 
anxious to have a payment made as quickly as possible. 
Q What, in your opinion, is that ie attributed to? 
Mr. Browning: Mr. Examiner, I object to that. 
Exam. Reilly: This gets too speculative, Mr. Kiel. 
Q Did you notify Mr. Detmer concerning the damage to the 
vehicle which has been noted on the bill of lading before 
you received it? 
A Yes, sir. 


Q Did you ever request him for information with Perpees 


mi 


a Pe 4 
to the difference between the value of the repairs that 


were required and which were caused by your agent in 


operating the vehicle, or your driver in operating the 


| 
vehicle, as compared to the damages which were on the vehicle 


before you received it? 
A Well, the answer to your question, we are still not 
sure that there was any damage caused by any of our agents, 


but we did make that request. 


Q I show you a letter of October 5th and ask if that is 


a copy of such a request, and which is the copy of the letter 


which you sent to Mr. Detmer? 
A Yes, sir. 
Mr, Kiel: May I ask that that be marked for 
identification. 
Exam. Reilly: Marked for identification as Exhibit 248. 
(Respondent's Exhibit No. 248, 
Witness Zola, was marked 
for identification.) 
Q Now, did it appear in your negotiations with Mr. Detmer 
that, in fact, instead of there being one claim against your 
company for one loss, that they, in fact, were asserting 
that there were two? 
A Yes, sir. 
Q Did you write Mr. Detmer about this on August -- 


October 4, 1971, and is this a copy of the copy of the letter 


Yes, sir. 
Mr. Kiel: May I ask that that be identified? 
Exam. Reilly: Marked for identification as Exhibit 249, 
{Respondent's Exhibit No. 249, 
Witness Zola, was marked 
for identification.) 
Q After writing on October 4, 1971, did you again write 
Mr. Detmer on January 6, 1972, a letter indicating you had 
not received a response to your letter of October 4th, which 
is Exhibit 249, and sent him ancther copy of that letter? 


A Yes, sir, 


Q Is this paper I hand you a copy of the copy of your 


letter you sent to Mr. Detmer? 


A Yes, tt is. 


Mr. Kiel:. I ask that that be marked for identication. 
Exam. Reilly: Marked for identification as Exhibit 250. 
(Res,ondent's Exhibit No. 250, 
Witness Zola, was marked 
for identification.) 
Q How long was it before you got a response from the 
insurance company? 
A From beginning to end, it was about five months, during 
which time we had written letter after letter after letter. 
Q Had you written to Mr. Detmer again in February with 
respect to this matter? 


A Yes, sir. 


Q Did you, on February 17th, write Mr. Detmer asking him 
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for photographs of the Slattery car in the alleged damaged 
condition so that you would be able to evaluate the extent 
of your possible liability? 

A Yes, sir. 

Q I show you a document and ask if that is a copy from 
your file of the letter which you sent to Mr. Detmer? 

A Yes, is, it is. 


Mr. Kiel: I ask that that be marked for identification 


e 


please, 


Exam. Reilly: Marked for identiciation as Exhibit 251, 


(Respondent's Exhibit No.251, 
Witness Zola, was marked 
for identification.) | 
Q Exhibit 251 refers to a communication of February 2, 
1972 received from the American States Insurance Company. 
Is this the letter, together with the attachments, that you | 
received from the American States Insurance Company? 
A Yes, sir. 
Mr. Kiel: May I substitute a copy for the original? 
Exam. Reilly: Yes. 
Mr. Kiel: And ask that it be marked for identification. 
Exam. Reilly: Marked for identification as Exhibit 252. 
(Respondent's Exhibit No.252, 
Witness Zola, was marked 
for identification.) 


Did you analyze the document which is Exhibit 252? 


Yes, sir. 


1780 
Q What were your conclusions with respect to settlement 


of the claim based on information that you had received in 
that letter? 

A We were astounded at the enclosure in the letter in 
several respects, and it was our belief, after reviewing the 
file, that the reason for the delay in ne Se this 


material which -- 


| 
| 


Mr. Browning: I object. He is going beyond the scope 


of the question, ; 
Mr. Kiel: Mr. Examiner, this is the basis of his: 
reasonable action with respect to the handling of claims, and 
I submit if he can not explain his position, then we are not 
going to be able to put in our evidence. 
Exam. Reilly: He is stating his opinion before he 


states the basis on which that opinion is founded, It seems 
| 
to me he is doing it backwards. | 


Q Did you examine all of the documentation and the letter 


of February 2nd, received from the American States Insurance 
Company? 

A Yes, sir. 

Q In connection with this Slattery matter? 

A Yes, sir. 

Q Based on that, did you arrive at an opinion or a 
conclusion? 


A Yes, eir. 


Would you tell us what that is? 


Mr. Browning: Mr. Examiner, I object since we can look 


at this and draw our own conclusions, the Commission may 
draw its own conclusion. 
Mr. Kiel: The question is what our actions were or 
not, and what they were based on. 
Exam. Reilly: I still don't know what they are based 
I have to go through here and pick out and conform my 


to his mind. I don't know what his opinion is based 


Mr. Kiel: Will you explain what your opinion is based 
on and what your opinion is? 

Yes. I would like to have substituted for the review 
of the Examiner, the original of Exhibit 252 for the reason 
that it shows clearly the photographs which have been re- 
produced from it and which are not as clear in the re- 
production, which I think are very important in this matter. 
Q These photographs -- 

A This is the elcice us submitted by the insurarce 
company. 

Mr. Kiel: It is also available to all of counsel 
during this examination. 

Q Would you continue, please? 
A 
by Mr. Slattery's insurance company, and apparently asserted 


to them by Mr. Slattery, was for some $852, the pictures of 


182 
the alleged damage to the vehicle could not have exceeded 
in reasonable repair an amount of about $180 to $220, 
according to our adjuster's review. Moreover, these damages 
occurred in the same areas as indicated prior damage on our 
bill of lading, and collaborated the fact that no accident 
report has been filed by Mr. Slattery or anybody else with 
any police department concerning the damage. Moreover, in 
reviewing the substantiating -- the alleged substantiating 
papers sent in by the insurance company after some five 
months of delay, we find a statement on the page entitled 
"Automobile damage condition report," showing the estimator 
under special comments signed by Bob Hassik, adjustor of the 
Cleveland branch. | 
Q That's the fourth paper from the top of the file? 
A Indicating an inspection date of 11/17/70 and a date 
contacted of 9/14/70: "Front. tires are worn out from mis- 
alignment, insured wants new tires, but I told insured to go 
after Aaacon Auto Transport." It says one was cut in 
accident under it. 

It is our conclusion based on this file that the amount 
of the damage alleged by Mr. Slattery to his insurance 
company was unsubstantiated and our further conclusion that 
there was overreaching, and our final conclusion that Mr. 


Slattery'e insurance company was loat.. to supply us with 


this material for the reason that it was ea mn 
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Mr. Browning: I object, Mr. Examiner. He is going 
in the realm of speculation again. 


Exam. Reilly: Okay. | 


| 
Q With respect to this feeling that the insurance company | 


was not presenting their claim as might be anticipated in 
such a matter, did you write the insurance company on 
February 25th, 1970, with respect to this matter? 


A Yes, sir. 


Q What did you request in your letter? 

A In light of the photographs presented to us, and the 
fact that the estimates submitted indicated that partas had-- 
that is to say, parts of the outer body of the car had to be 
replaced in large auantity, which was way beyond that the 
photographs indicated, that is to say, the left front where 
there had been no break in the material, the metal material, 


was indicated instead of being straightened, as being 


replaced. The same holds true for the left rear fender and 


the items such as bumpers, deck lid, et cetera. We requested 
that the insurance company make the car available to an 
adjustor of ours in Cleveland so we could ascertain whether 
or not, in fact, these parts that were alleged to have 
needed replacement were replaced or merely straightened.If 
they had been replaced there would have been welding marks, 
which any adjustor could easily see. We stated they could, 


at any time, bring it to our oifice there and we would have 
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Q Have you heard from them any more with respect to 
their claims? 
A No, e@ixr. 
Mr. Browning: May I inquire of counsel whether he is 


going to produce that letter? 


Mr. Kiel: We have the letter. I just don't have enough 


| 
copies. If I may, I will read it in the way your witness 


did, or I wili give it to the reporter, nave bt marked, and 
I have one copy which we will take out and duplicate during 
the recess. w 

However it meets your convenience to do. 

Mr. Browning: Could I see it? 

Mr. Kiel: (Surely. 

May the record show that the witness has indicated he 
is replacing the copy which is marked Exhibit 252 with the 
original. 

Mr. Browning: I think we ought to have this in 
evidence. [low many ccpies do you need? 

Mr. Kiel: One copy and I will make up five or six 
more. 

Exam, Reilly: Marked Exhibit 253. 

(Respondent's Exhibit No.253, 


Witness Zola, was marked 
for identification.) 


Q With respect to this shipment, did your company check 


the driver's reference as is done by your company in moving--- 


automobiles? 
A Yes, sir. 
Q In connection with the processing of a file, does your 


company have a form on which all telephone conversations are 


recorded in -- a synopsis of them at least, are recorded 


with the dates? 


A Yes, sir. 


Q Mr. Slattery indicated when he called your office 
attempting to locate the car he got different information 
each time he called. Under the procedures in your claims 
department, would that be possible? 

A It is -- let me say that anything is possible. It is 
highly unlikely. If I may add, what makes it uniikely is 
the fact that the synopsis . available to everybody that 
handles a claim, so that they would have that in front of 
them while they were speaking to him, and unless someone was 
just not functioning, he would, on each occasion, be speaking 
to someone who at least had a familiarity with the outline 
of his claim. 

Q With respect to Mr. Slattery's testimony, he indicated 
that he had written your company with respect to his measure 
of damages and had no response to such claim. Does your 
file show any situation where you have not responded to Mr. 
Slattery? 


A No, sir. We have extensive pec cto bidesonis hin, and 
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in that regard with regard to his letter, his assertion that 


} 
he didn't receive our material and did receive our 


correspondence, I have the letter of December 8th, filled | 


| 
| 


out by Mr. Slattery himself, which was returned to us finally 
by his insurance company, as I testified to earlier, and | 
this is the letter that he had testified that he never 


received, 


Mr. Browning: Just a minute. Mr. eS eetner, again the 
best evidence in this case is a letter. 

Exam. Reilly: It is a very simple form. I think the 
form is in the record a dozen times. I think it would 
satisfiy you if you looked at it. 

Mr. Browning: All right. May I look at it? 

Mr. Kiel: Yes, certainly. (Handing) 

The Witness: Mr. Browning, you will notice that there 
is more of a list on the back which Mr. Slattery asserted. 

Mr. Browning: I think there has been a mischaracteri- 
zation of the testimony of the witness, witness Slattery. 
Mr. Kiel said he didn't say -- Mr. Kiel said that witness 
Slattery testified that he had never received this letter. 

Mr, Kiel: Mr. Kiel did not testify. 

Exam. Reilly: I think Mr. Kiel's statement went beyond 
that. I think it was he didn't receive any letters. My 
understanding was this was offered to show that he, at le. ¢, 


received this one, 


i7s7 


Mr. Browning: May I have a second, Mr. Examiner? 

Exam, Reilly: Yes, certainly. 

Mr. Kiel: May I ask that that December 8th letter be 
marked for identification? 


Exam. Reilly: Marked for identification as Exhibit 254: 


(Respondent's Exhibit No.254, 
Witness Zola, was marked 
for identification.) | 


| 
| 


Q May we refer next to the testimony of the witness 
Browder? This situation involved what type of a problem? 

A This situation involved damage to an automobile which 
we were transporting as the resuit of a steering defect in 
the vehicle. 

Q Was this a situation where one or more than one driver 
was involved? 

A We had to use two drivers on this car because it was not 
in good condition and had broken down in the course of the 
transportation, and the entire insidesof the car were 
replaced -- had to be replaced by Mr. Browder, and I believe 
that was done -- yes, it was done in Nevada. 

Q After the repairs were made, Cid Aaacon dispatch another 
driver to continue the transportation of that vehicle? 

A Yes, sir, 

Q What happened when the second driver was transporting it? 
A. This is the driver who experienced difficulties with 


the steering mechanism -- 
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Mr. Browning: I object to that unless he lays a 
foundation for that testimony. This is gross hearsay. 
Mc, Kiel: Mr. Examiner, gross hearsay is what this 
evidence of these witnesses for the Bureau have been engaged 
in. In fact, we had a witness who testified -- 
Mr. Browning: This is not firsthand knowledge, Nr. 


Examiner. 


Mr. Kiel: I will withdraw the question. 


\ 
| 
H 


Q Mr. Zola, have you completely investigated this situation 
with respect to Mr. Browder and his work? 

A Yes, 

G Are you familiar with all of the details? 

A Yes, sir. 

Q Would you explain briefly the type of investigation 

you undertook in this matter? 

A In this matter, we -- the car,after it. experienced the 
second difficulty,was brought into a garage in Ely, nevada, 
called Birch Brothers Garage. 

Mr. Browning: Excuse me, Mr. Examiner. He is not being 
responsive to the question. 

Mr. Kiel: i think he is going to answer it now. He is 
explaining where the car was and what he did in his 
investigation. 

A At that time we had telephone conversations with Mr. 


‘rowder and with Birch Brothers Garage, and we asked them_in 


Dy 
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light of the informatiton made available to us to examine 
the vehicle, which they did, and they sent us a report on 
that examination. 

Q You have documents with respect to that matter? 
A Yes, sir. Do you want.all of them? 
All of them. 
All right. I will put them in order. 
Did a representative of your company have a conversation 


Birch Brothers? 


Yes, sir. 
With respect to the inspection of the automobile of Mr. 
‘Browder? 


A Yes, sir. 


Q Was a letter written to Wallace Pirchof Birch Brothers 


requesting inspection of the 1966 Volkswagen? 
A Yes, sir. 
Q Is this a copy of a letter which appears in your file? 
A Yes. 
Mr. Kiel: I ask that the letter be marked for 
identification. 
Exam. Reilly: Marked for identification as Exhibit 255. 
(Respondent's Exhibit No.255, 
Witness Zola, was marked 
for identification.) 


Q Did you receive a letter from Mr. Birch dated September 


25, 13707 


A Yes, sir. 
Q I show you a letter signed by Wallace Birch and ask you 
if that's the letter that you received? : 
A Tt ia, 

Q Were there pictures sent to you with that letter? 
A Yes. 


Are they attached to this letter now? 


No. 
Mr. Kiel: May = ask that the letter be marked for 


identification. 


Exam. Reilly: Marked for identification as Exhibit 256. 


(Respondent's Exhibit No. 256, 
Witness Zola, was 
marked for identification.) 
Q Do you have the two pictures which -- not the two 
pictures, the pictures which were sent to you by Birch 
Brothers? 
A I believe so. I would have to pull out our file, 
which I didn't do. 
Q In any event, was your determination as to the cause 
of the accident influenced by the advise from Birch Brothers 
in Exhibit 256? 
A Yes, and their telephone conversations, which that 
summarizes. 


Q Did you receive a communication from Mr. Browder 


subsequent to the receipt of the communication. from eee 
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Brothers with respect to his claim for damages? 


A Yes, sir. 


Q I show you a letter of October 3, 1970, and ask if that, 


is a copy of the response which is in your file? 
A Yes, six. 
Mr. Kiel: May I ask that that letter be marked for 


identification? 


Mr. Reilly: Marked for identification as Exhibit 257. 

(Respondent's Exhibit 0.257, 
Witness Zola, was marked 
for identification.) 

Q Was Exhibit 257 the method by which you notified 

Mr. Browder that you disclaimed liability for the loss 

suffered by him? 

A That was a written form of it. We had had extensive 

telephone conversations with him throughout the entire 

period of time and he was notified by phone as well as 

letter. 

Q Did Mr. Browder have an attorney? 

A Yes, sir, Mr. Giorgio. 

Q Were you in contact with him with respect to this 

matter? 

A Yes, sir. 

o pia you advise Mr. Browder and/or Mr. Giorgio with 

respect to what eit, Sieh they should do to secure salvage 


or to repair the vehicle? 


i sratcnamciniennen tt 
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Yes, sir. 
Q What did you advise them? 
A We advised Mr. Giorgio and Mr. Browder, Mr. Giorgio 
by letter, Mr. Browder on the phone many times, to try and 


obtain the salvage value of the vehicle in the event that 


he was not going to repair it, so at least there would be 


some mitigation of damages, and this went on and on over a 


period of time in which Mr. Browder just did not do it. He 
just refused to participate in any way in the salvage -- in 
getting any mitigation. 
Mr. Browning: I object to this line of questioning, 
on the grounds that again there's no -- we don't have the 
best evidence here. He is referring to communications and 
we ought to have them here. The only one we have is 257. 
Mr. Kiel: I have a wholesheaf that are coming. The 
witness can testify about what he knows, the information t 
he has. He is under oath. 
Mr. Browning: Why doesn't he just testify, Mr. Examiner, 
as to what documents he submitted? 
The Witn:ss: There's more than one document. 
Mr. Browning: And have them marked for identification, 
Mr. Kiel: I would like the courtesy of presenting the 
evidence, Mr. Examiner, as I think it should be, and I think 
that the testimony is proper. 
Exam. Reilly: Your object ion—ie-overrled +--Ge- ahead. 
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Q Did Mr. Giorgio ever indicate to you whether or not he | 
intended to institute action, legal action against your 
company for the alleged loss that his client was caused? 
A Yes, sir. 
Q Was that ever done? 


A No, sir. , 


| 
| 
| 
| 
| 
| 
| 


Q Now, did you receive a letter from Mr. Wallace Birch of 
Birch Brothers, indicating that tie vehicle was in his 
custody and he wanted you to do something? 
A Yes, he was trying to get the matter off dead center. 
Q I show you a letter dated December 2, is it ‘70, from 
Wallace Birch ana ask: you if that's the letter you received? 
A Yes. 
Mr. Kiel: I ask that that be marked for identification. 
Exam. Reilly: Marked for identification as 258. 
(Respondent's Exhibit No.258, 
Witness Zola, was marked 
for identification.) 
Exam. Reilly: We will take a ten minute recess. 
(Recess taken) 
Exam, Reilly: On the record. 
Are you ready, Mr. Kiel? 
Mr. Kiel: Yes, sir. 
Q How did you get a copy of Exhibit 258, the letter 
addressed to Mr. Prowder, do you remember? 


A That copy was sent to use 
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Q Did you, after you received that, have your company 
contact Mr. Browder to suggest that he get in touch with 
Birch Brothers to recover salvage value? 
A Yes, sir. 
Q Is this a copy of the letter in your file? 
Yes. | 
Mr. Kiel: I ask that that be marked for identification. 
Exam. Reilly: Marked for ideatdtication as Exhibit 259. 
(Respondent's Exhibit No.259, 


Witness Zola, was marked 
for identification.) 


oF 
Q Did you have a representative of your company Reereer tee 
contact Birch Brothers by phone and request details with 
respect to the salvage value of this automobile to assist 


in the solution of this problem? 


A Yes. Since Mr. Browder indicated to us that he wasn't 


going ahead with it and his attorney did likewise, we thought 


maybe if we could start the ball rolling, they might, at 
some point, pick up and try and get some money back. 
Q Did you get a letter from Birch Brothers dated December 
12th, giving you their statement of the salvage value less 
the charge accrued against the automobile? 
A By that date, yes, sir. 

Mr. Kiel: I ask that a copy of that letter be marked 
for identification. 


Exam. Reilly: Marked for identification as..Exhibit 260. 


oxAsal | 


(Respondent's Exhibit No.260, 
Witness Zola, was marked 
for identification.) 


Q After you received the letter of December 12th, 1970, 


from Birch Brothers, did you write and call Mr. Browder and 


discuss with him the question of securing salvage value 
for the vehicle? 
A Yes, sir. 
Q I show you a copy of a letter and ask you if this is 
a copy of a letter from your file? 
A Yes, sir. 

Mr. Kiel: I ask that that be marked for identification. 

(Respondent's Exhibit No. 261, 
Witness Zola, was marked 
‘or identification.) 

Exam, Reilly: Marked for identification as Exhibit 261. 
Q After writing the letter which is Exhibit 261, did you 
then write to Birch Brothers with respect to the disposition 
of the car and who would take care of salvage? 
A Yes, at that time we had spoken to Mr. Browder and his 
attorney, and it seemed at that time that they were going to 
go ahead and make some attempt to get the salvage value. 
Q I show you a copy of a letter, and is this the copy of 
the letter that you wrote to Birch Brothers from your file? 
A Yes. 

Mr. Kiel: I ask that that letter be marked for 


identification. 
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Exam. Reilly: Marked for identification as Exhibit 262. 


(Respondent's Exhibit No.262, 
Witness Zola, was marked 
for identification.) 
Q Mr. Zola, did you hear the testimony of Mr. Browder 
and sense his indignation with respect to the fact that he 
wasn't receiving any response, that you weren't communicating 
with him? 
A Yes, sir. 
Q Prior to that testimony, had you any opinion as to the 
relationship that you had with Mr. Browder, all be it, that 
he was a claimant or that his car had been damaged? 
A Yes. Our opinion was that from our conversations and 
from our correspondence, that although he was a claimant, he 
had no question whatsoever about the method of our handling 
his claim. 
Q I show you a handwritten note dated December 18,1970, 
which begins with the word "Hi," what is that? 
A This is after the result of several of the initial 
phone conversations between Mr. Browder and our claims 
department, on a very cordial basis we had asked for the 


shipping documents in his possession, and I think the letter 


indicates just by the tenor of it the relatively amicable 
i 


relations that existed between us despite the fact that he 


had a claim. 


Q And with respect to this document, is 
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it a letter_you— 


received from him? 
A Yes, it is. 
Mr. Kiel: May I have that marked for identification? 
Exam. Reilly: Marked for identification as Exhibit 263. 
(Respondent's Exhibit No.263, 
Witness Cola, was marked 
for identification.) 
The Witness: Mr. Kiel, in further answer to the 
question of our opinion abo. = the nature of Mr. Browder's 


feelings about the way his cisim was being processed, on 


December 15th, we provided Mr. Browder and his attorney with 


a copy of our insurance certificate so that if there were 


any further questions, he could file a claim directly with 
our cargo carrier, which was never filed, and moreover, 
prior to that time, we had been specific with him about the 
basis of the declination of the claim and he wrote to Birch 
Brothers Garage and a copy was sent to us, and that's one of 
the exhibits of the Commission, and at no time did he even 
see fit to question them about the conclusion that they 
reached regarding their examination cf the vehicle and the 
fact that the steering defect caused the problem, and my 
feeling was all along in this matter, that other than the 
salvage question, Mr. Browder “a satisfied, until I heard 
him in this proceeding last October. 

Q After you received the letter of September 18th from 


Mr. Browder, is your letter which is Exhibit 257, dated 


Nr X35 S| 
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October 3, 1970, a response and a declination of his claim? — 
A Yes, sir. 
Q As a matter of fact, did Mr. Browder ever make a 
specific claim in writing, setting forth a monetary amount 
which he claimed from you? 


A No, sir, never at any time. 


Q By the way, when the car in question was transported, 


it was in the latter part of 1970, is that correct? 

A Yes, sir. 

Q Was it a 1966 Volkswagen? 

A Yes, sir. 

Q In that connection, where was that car picked up? 

A In the San Francisco area, I believe. If you will just 
bear with me for a moment, I will be specific. The car was 
picked up in Stamford, California. 

Q With respect to the drivers of the Browder car, can 
you tell us, had any of them, or the two of them, ever been 
used by Aaacon? 

A Yes, sir. 

Q Was it the first or the second? 

A The first driver had driven for us before. 

Q Or is that the second driver? 

A I think, Mr. Kiel, off the record please, I left my 
papers on the second driver in the file I gave you on 


Browder. I am sorry. 


Q I don't have it. 

A If you just bear with me, I will find it. 

Q Whether it was the first driver or not, was one of the 
drivers previously used by Aaacon? 

A Yes. 

Q And the other driver, had he ever worked for any 
automobile transport company in a similar capacity? 

A Yes, he had. 

Q For whom, if you know? 

A T would want to check my records to give you the exact 
answer I'm not sure. 

Q In any event, were you satisfied when you reviewed the 
file that these drivers were both reliable and qualified 
drivers? 

A Yes, sir. 


Do you have the rest of the papers now? 


A The first driver had driven for another company before. 


Both drivers had driven for our company before. 
Q Would you turn next to the claim of Levy. Before we do 
that, just one moment. Let me just double check. 

Will you turn to the claim of one Levy and the testimony 
of an attorney by the name of Gearhart Petzell. 

Did you hear the testimony of Attorney Petzell who 
testified in connection with the Levy matter? 


A Yes, sir. 
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Q Are you familiar with the circumstances and situations 


which occurred in that situation? 

A Yes, sir. 

Q Were you dekescnuake: Aouad for your company in that 
matter as it was occiring? 

A Yes, sir. 

Q Did you see the police report of the accident that 

occurred in South Carolina in connection with the motor 
vehicle of John Levy? | 
A Yes, sir. | 
Q Did you secure the police report concerning the accident? | 


A Yes, we did. 


cited by the police? 

A Yes, they were. 

Q Are you familiar with the lien of attachment that was 
placed on the automobile of Mr. Levy by virtue of the fact 
that it was an out of state car and it was a question of 
financial responsibility? 

A Yes, sir. 


Q What did you do as soon as you found out about the 


| 
Q Were one or both of the cars involved in the accident 
| 
} 
| 
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attachment? 
A We notified our insurance company, the Home Insurance 
Company, who is ouk liability carrier.. 


Q Did you speak with Mr. Petzall 


some: 


have that marked for identification. 
Marked for identification as Eshibit 266, 
(Respondent's Ext ibit Wo.266, 

Witness Zola, was marked 


for identification.) 


why you felt it necessary at 


mpany had submitted to me 
or execution in the South Carolina matter with 
nnection with the driver, and we wade it -- 
m of that affidavit, which they 
the driver's actions were not the 
to sign ti 
Allen of the Home Insurance 
up and stated that they were going to 
fense of the action unless I did coxactly 
felt that atated that, it would 
nent of what I understood the law to be, and I 
Seymour Alpert of the Interstate Motor Carriers 
insurance agent, and he is an attorney 
ae well, ' deals exclusively in the area of carrier 
inaurance, and he suggested that I better put on the record 
for my pretection and the protection of our company, our 


position, which was that although the driver may be an 


independent contractor and not an employee of our company 


for Workmens Compensation purposes, that Aaacon is 
responsible for any action that he does and any damages 
resulting from the transportation of a vehicle that he 
undertakes on our bchalf. 

this third party lisbility action, was that started 
by the person with whom the automobile of Mr. Levy collided 

South Carolina? 
sir. 

Q Has that action been pending for some time in South 
Carolina? 
A Yes, but as to Aaacon, it has been dismissed, I believe 
on the grounds that we were not -- again, that we were not 
the party primarily responsible, that as between us -= as 
between our liability insurance carrier and Mr. Levy's 
liability insurance carrier and that car owner's carrier is 
primarily. 
Q Was the defense of that action and your participation 
in that action wholly within the control and jurisdiction 


of the attorneys for the Home Insurance Company? 


Q Is there another action pending by Mr. Petzall 
another jurisdiction in connection with that? 

A Yes, there is. 

Q What does that relate to? 


A Mr. Petzall, on behalf of Mr. Levy, brought an _action 
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against Aaacon in the State of Missouri for the damage to 
the vehicle, the physical damage to Mr. Levy's vehicle as 
well as to his alleged damages as a result of having to 
defend the action in South Carolina, and in that action we - 


he, as I say, we have asserted a position that as far as we 


are concerned, vis-a-vis our insurance company, they have an 


obligation to the public whose cars we are transporting 

and in that action we have sued the Home Insurance Company, 
as a third party Defendant to make sure that’ they pay any 
claims for which they are responsible. 

Q In that connection, sir, did you attempt to secure 
arbitration of the facts relating to the damage to Mr. Levy's 
vehicle? 

A Yes, in as much as it was clear that the damage was of 

a given amount and we did not dispute it, and the repairs 

has been made and paid for, and in as much as we acknowledged 
our liability from the beginning, we felt that as to that 
portion of the case, a similar arbitration declaring our 
liability and permitting us to pay that and get rid of that 
issue would be the fastest way to eliminate that part of 

the case from the other part of the case which dealt with 
relative liability of Car Owners and Car Carriers Liability 
Insurance Company for the claims of third parties. 

Q In iiiat connection, did you secure such an order 


directing arbitration? 
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Yes, sir. 

Did the court in Missouri react in any way to dispose 
its jurisdiction or give up its jurisdiction of action? 

We never sought to have the court in Missouri to give 


up its jurisdiction. We merely sought to have arbitrated 


in New York pending the litigation in the Missouri-- the 
question relating to the damages to Mr. Levy's automobile, 
and the court in Missouri did not -- wasn’t called upon to 
give up jurisdiction, so that issue was never raised. 

Q Presently dees the court in Missouri have this matter 
before it? 

A It had it before it when it started, and it still has 
it before it. 

Q Has some period of time expired? 

A A long period of time has expired. 

Q In your opinion, if that matter had gone to arbitration, 
could it have been disposed of previously? 

A In my experience, it would have been disposed of in 
approximately a month and a half after the arbitration 
proceedings were commenced. 

Q Now, insofar as your company is concerned, do they pay 
premiums to the Home Insurance and Home Indemnities Company 


for the insurance that they carry on your company? 


A Yes, as well as on the liability insurance companies. 


Do you expect them, and insist inz=fact;—that-the 
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discharge their obligations to those persons who might have 
action against you? 


A Yes, sir. Unfortunately, we can't control their 


position, but we have throughout as possible 


asserted it both by undertaking litigation against our own 
insurance company as wel). as refusing to go along with any 
action on their part which we felt were contrary to the 
concept of liability. 

Q Do you know what the actual damage was to the Levy 
automobile? 

A It was in the neighborhood of some $400. 

Q Did you offer to pay that amount? 

A It was $435, and we offered to pay it on many occasions. 
Q What is the amount of the suit in Missouri by Levy? 

A $54,300. I might add, that the South Carolina suit 
which is the only other possible damage in the Levy matter, 
possible area of exposure to Mr. Levy, was under a thousand 
dollars, 

Q Zola, Mr. Petzall indicated that you took the 
position that your company was only responsible to Mr. Levy 
for excess coverage. Does your company ever make such, or 
do you ever make such a statement? 

A No, sir. 

Q Do you recall Mr, Petzall's comment with respect to 


that? 


Yea, zt ao. 

Did you make such a statement? 
A 1 Gid not. 
Q Turning next to the shipper, Mr. Singpurwalla. Do 
you recall and are you familiar with the situation involving 
Mr. Singpurwalla and the movement of his automobile? 
A Yes, sir. 
Q When that car was received by your company for transport, 
was there indication of some body damage at the time? 
A Yes, sir, tkere were scratches on the left front of the 
car, there was damage to the right front fender, the left 
body sill, the right front door and the left front fender. 
Q When the automobile arrived,» did Mr. Singpurwalla 
contact your office with respect to some dissatisfaction 
with respect to the condition of the car when it arrived? 
A He contacted our Los Angeles office to place the office 
cf origin of transportation. 
Q Do you know what he was instructed to do or not to do? 
A He was instructed not to pay the drivers, but to 
forward the final tariff to New York pursuant to what was 
the bill of lading provision at that time. 
Q And he indicated to them that he was not going to do 
that, but was going to pay the drivers? 


A Which he did. 


Q Did he make any threat against. your company at the time? 
| mr i et cit a oo One Oe em wae enh | 
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A Yes, we were advised by our Los Angeles office, to use 
their words, that he was going to bathe Aaacon Auto Transport 
in bad publicity,” by writing letters, 
Q Did you actually start receiving letters? 
A Oh, did he ever. Yes, he did. 
Q Did he send the letters only to you? 
A No, he sent it to the Interstate Commerce Commission 
and other agencies and individuals, 
Q Do you have a copy of a letter from the Bureau of 
Operation to Mr. Singpurwalla dated April 15, 1970, from 
Mr. Tomany? 
A Yes, sir. 
1@) Is this a copy of that letter that you received? 
A Yes, sir. 
Mr. Kiel: May I ask that that be marked for identifcation.— 
please? 
Exam. Reilly: Marked for identification as Exhibit 267. 
(Respondent's Exhibit No.267, 
Witness Zola, was marked for 
identification.) 
Q Does this letter indicate that the Bureau had some 
correspondence with Mr. Singpurwalla in connection with his 
letter writing campaign? 


aA This is the only letter of its kind we ever received 


from the Commission wherein they outlined to a correspondence, 


the number of correspondence they received and-the replies of 
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the carrier, this, by the way, only reflects what Mr, 
Sangpurwalla saw fit to send to the Interstate Commerce 
Commission, There were many other letters, maybe three 
times the amount of correspundence indicated here, of which 
the Commission was unaware. 

Did you reply to his letters? 
Yes. 


Did you receive them? 


Every one. Wot only that, we replied to all the other 
agencies and individuals who wrote to us as a result of 
receiving letters from Mr. Sangpurwalla, and that's -- some 
of that is indicated in Mr. Tomany's letter. 

Q Did your company ever receive a written claim from Mr. 
Singpurwalla with a stated amount of his dollar value of 

his claim against your company? 

A No, sir. 

Q Did you hear him testify that the only time he mentioned 
monetary damage in a communication to you was to set forth 
what he called Near ete amount which he interpreted to 

be an arbitrary amount? 

A Yes, sir. 

Q Did you ever receive from Mr. Singpurwalla any inform- 


ation which would indicate that the automobile that was 


transported by your driver moved any specific number of 


miles so that you could determine whether the ccute of-move- 
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ment. was, in fact, as he alleged, circuitous? 
A No, sir. 
Q Do you recall the testimony of Mr, Singpurwalla, that 
his vehicle was picked up in Anaheim, California? 
A Yes, sir. 
Q Nave you deterrined the north latitude, degrees 
north laditucde that Anaheim, California is? 
A Yes, sir, 

What is that? 

is 33 degrees north latitude as shown in the Odessey 

World Atlas, 
Q With respect to the destination of Washington, D.C., 
what is the north latitude of Washington D.C.? 
A By the same, at least it is 39 degrees north latitude. 
Q lr, Singpurwalla testified, as I recall his testimony, 
that the vehicle was driven over a circuitous route because 
it went through Colorada, do you recall that testimony? 
A Yes, sir. 
Q What is the north latitude that goes through the center 
of Colorado? 

The center of Colorado is 39 degrees north latitude. 
Q After the number of letters were written by Mr. 
Singpurwalla in 1969, did you hear anything further for a 


while? 


A No, he was quiet until ubout March 30th Of 1970, at 


which time the letter writing started again. 
Q Did you receive a lettex or a copy of a letter from 
Mr. Tomany thereafter on or about April 15, 1970? 

Yes, sir. 
Q Was that ir. Singpurwalla, the original letter, 
was that to Mr. Singpurwalla? 
A 


Is that Exhibit 


Q With respect to the problem described by Mr. Singpurwalla 
as to tire damage or as he referred to it, a blow out, did 
you look into that mattcr? 

A Yes, sir. 

Q What was your conclusion? 

A Well, he kept using the word a tire blow out. His 
testimony indicates he meant a ballooning of the tire. Under 
either case, our investigation didn't reveal any accident 
alleced by him or any collision with anything. We felt 
especially in the light of the age of the vehicle and its 
condition, that this was normal wear and tear which is 
expected from carrier liability pursuant to our tariff. 

Q Was the driver used on this vehicle checked out before 
he was assigned? 


A Yes, sir. And Mr. Singpurwalla had received and 


signed a copy of the bill of lading with the driver's. 7) 
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responsible repair place would 


and you had 


aAMount as 


hing more 


repair ? 


whether or ne yona Would 


imate deatination when 


Oracdai 


Commisnion eontacted us, 


Yes, sir. 
Mr. Kiel: May I ask that that letter be marked for 
identification? 
Marked for identification as Exhibit 270. 
(Kespondent's Exhibit No.270, 
Witness Zola, was marked 
for identification.) 
Miss White indicate to you, at any time, that she 
information or belief that the driver had gone 
somewhere, perhaps, that you were not aware of? 


“os, sir, she indicated to us that she believed the 


* 


driver to have gone to Mexico and brought by contraband, 
whatever that was supposed to mean. That wes her word, 
“contraband, 

Q Was there any question by Mrsa.White as to who the driver 


actually was? 


doubted Mr. Sorace was the driver and tnat 


4 


" 
she hoped he would go straight in the future. 


she said 
that material sent to you or called to your attention 

Tomany? 

A Yes, sir. 

Q Did you reply to him with respect to those matters? 

A Yea, six. 

Q I show you a letter of June 29, 19,0, to Mr. Tomany, 

and ask if that is your reply7 


ae 
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Mr. Kiel; May I ask that that document be marked for 
identification? 
Exam. Reilly: Marked for identification as Exhibit 2/71. 
(Respondent's Exhibit No. 271, 


Witness Zola, was marked 
for identification.) 


Q Did you write Miss White by the letter of July 15, 1970, 


indicating that you were refunding her ~- or part of her 
transportation charge and also indicating the route of 
movement that the driver advised you that he took? 
A Yes, sir. 

Did you send that letter to Miss White? 
A As well as to a lot of other people who she indicatcd 
she had written to. 

Mr. Kiel: May I ask that that be marked for 
identification? 

Exam, Reilly: Marked for identification as Exhibit 272. 


(Respondent's Exhibit No.272, 


Witness Zola, was ~eriked 
for identification.) 


Q Did you hear the driver testify to the actual movement 
he took when he drove the car? 
A Yes, sir. 

Did you check to see the latitude of Los Angeles, 
California where the car originated? 
A Yes, sir. 


Q What is that? 


1822 


A According to the Odessey World Atlas, it is 34 degrees 

north latitude, 

Q Did you check to see what the latitude of Baltimore, 

Maryland was? 

A Yes, it is 39 degrees north latitude according to the 
authority. 

Q Going through Reno, Nevada, as the driver indicated he 

intended to do, did you check the latitude of Reno? 

A Yes, it is also 39 degrees north latitude. 

Q Did you write Miss White with respect to your offer to 

continue the transportation when the car was: in condition 

to be moved? 


several occasions. 


Q L show you a letter of January 2, 1970, on your 


company's letterhead, addressed to Miss White and ask if 
that is one of the occasions? 
A That is one of many occasions. 
Mr. Kiel: I ask that that letter be marked for 
identification. 
Exam. Reilly: Marked for identification as Exhibit 273. 
(Respondent's Exhibit No.273, 
Witness Zola, was marked 
for identification.) 


Q Did Miss White, at some time, communicate with the 


Attorney General of Maryland, which office then contacted you 


Yes, sir. 

Did you respond to that agency's letter? 

Yeas, ix. 
Q I show you a communication and ask if that letter of 
May 25th is your response? 
A Yes, six. 


May I have that marked for identification, 


Exam, Reilly: Marked for identification as Exhibit 274, 
(Respondent's Exhibit No.274, 
Witness Zola, was marked 
for identification.) 
Had you been in touch with this same office previously 
sked for other information after receipt of a 
them from Miss White? 
sir. 
Q I show you your letter of April 10, 1970, to the same 
office, Consumer Protection Division of the Attorney General's 
office in Maryland, and ask if that is the reply that you 
sent to them in connection with the questions that Miss White 
had posed? 
A Yes, with copies to the Interstate Commerce Commission, 
the Long, Clarence Long, the Better Business Bureau as well. 
Mr. Kicl: I ask that the letter of April 10th be 


marked for identification. 


Exam, Reilly: Marked for identification as Exhibit 275. 
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(Respondent's Exhibit No.275, 
Witness Zola, was marked 
for identification.) 
@) Prior to the continued letter writing, which was going 
on into April of 1970, did you, in March, 1970, reply to a 
letter of Miss White advising her about the driver and his 
physical condition and background? 
A Yee; 822. 
Mr. Kiel: May I ask that this letter of March 6, 1970 
be marked for identification? 
Exam. Reilly: Marked for identification as Exhibit 276. 
(Respondent's Exhibit No.276, 
Jitness Zola, was marked 
fox identification.) 
Q On that same date, did you also write a letter to the 
Honorable Clarence Long, congressman of the United States 
Congress with respect to communications that Miss White had 
had with him concerning this matter? 
A Yes, he asked us to please inform him of the circumst- 
ances surrounding the matter, which we did. 
Q And the letter I hand you, is that a copy of your 
letter to him? 
A Yeo, oir. 
Mr. Kiel: I ask that that be marked for identification. 


Exam. Reilly: Marked for identification as Exhibit 277. 


(Respondent.'s Exhibit No.277, 
Witness Zola, was marked 

for- identification.) -/=-— | 
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Q Before this sheaf of letters was written in March and 


April, had you been in touch with Miss White with respect to 

matters which she continued to write about through April, 

1970? 

A Yes, sir. 

Q in fact, did you, on a 2nd, write to Miss White 

with respect to the question of the authorization for the 

repairs? 

A Yas, sir. 

Q I show you a copy of that letter and ask if it is a 

letter that was so written? 

A Yes, it ia, 

Mr. Kiel: I ask that that document be marked for 
identification. 
Exain. Reilly: Marked for identification as Exhibit 278. 

(Respondent's Exhibit No.278, 
Witness Zola, was marked 
for identification.) 

Q Miss White indicated that she had conversations or 

discussions and received correspondence from Ralph Zola in 

behalf of Aaacon, and Ralph Zola, on behalf of Zola and 

Zola, that there were different addresses on the letters. It 

would seein to be that she was dealing with the same person 

and there were different addresses on the letters, though she 


believed that the office of Aaacon and Zola and Zola were in 


the same building. Would you briefly indicate the background 
wie momma came \ 


and explanation of that? 

A Yes. The offices of Zola and Zola are in the same 
building, although on separate floors from the offices of 
Aaacon. Our law firm does work for Aaacon in which my 
brother and I, who are both attorneys, are principal share 
holders. We also do legal work for other clients. We try, 
wherever possible, to be consistent in approaching a claim. 
Some claims require the claimant to have a sense of the law 
involved. With regard to Mrs. White, we attempted to make 
clear to her that the law was --that where our responsibility 
was and where hers were. Unfortunately, and I say infortun- 
ately, it is our policy not to write letters both as 
attorneys and as principals of the company. That did occur 
on this occasion, which is not the normal course, 

We normally use our legal status when making 
correspondence with attorneys or where there is an extremely 
important matter requiring the lay person to have a sense 
that they better do something, such as notify your insurance 
company, et cetera. 

If I might note, that the practice of having attorneys 
within the company for which they perform service is quite 
common. I am familiar in New York with J. Robert Morris, 
the in-house counsel for Aetna Life and Casualty. I am 


familiar with others, but I-won't put it in the record. 


Q In January, 1970, was Miss White communicating to-you 


ote st | 
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through a Mr. Hammond, her attorney? 


A Yes, she was, 

Q I show you a copy of a letter from Zola and Zola to Mr. 
Hammond in connection with the White matter and ask if that 
is a copy of a letter sent to him in connection with this 


same matter? 


that that letter be marked for 
identification, 
Exam. Reilly: Marked for identification as Exhibit 279. 
(Respondent's Exhibit No.279, 
Witness Zola, was marked 
for identification.) 
A In this letter we clearly pointed out to Mr. Hammond, 
who was an attorney, the undertaking by Aaacon to pay for 
the difference in the cost of any repairs they could prove 
reasonable and the cost of repairs which were being charged 
by the Volkswagen dealership where the car had been repaired. 
It reiterated our earlier offer to Miss White. 
Q Did Miss White, at one time, also indicate that she had 
some feeling that the driver was expecting her to reimburse 
him in addition to the garage, for the repairs? 
A Yes, sir. 
Q I show you a letter to Miss White dated February 27, 
1970, and ask you if that was an indication to her that the 


driver was not seeking yeinbursenent:7) 


1828 
A Yes, sir. 


() Mr. Kiel: I ask that the copy of that letter be marked 
for identifi cation. 
Exam. Reilly: Marked for identification as Exhibit 280. 
(Respondent's Exhibit No.280, 
Witness Zola, was marked 
for identification.) 
Q At the same time, did you, in that letter, decline 
responsibility for the mechanical break down of her vehicle? 
A Yes. ‘There had been no indication sent to her--by her 
to us at any time prior to this or even subsequent that 
there was any carrier fault resulting in the fact that her 
engine suffered difficulties. 
Q With respect to Mr. Sorace, do you have information 
whether or not he drove for you prior to this instance? 
A tie drove for us prior to this and subsequent to this 
instance. 
Q Do you know whether or not Mr. Sorace ever spoke with 
Miss White's father in connection with the condition of the 
car and why he was where he was? Do you have any information 
about that? 
A Yes, he reported to us that the only one he spoke to 
with regard to this car since Miss White wasn't available 
when the mechanical difficulties occurred, was her father. 


He spoke to her the first time and said that the car had to 


be towed. He provided the money, the car was towed, and in 
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invesatiaqat i nd +» teatified that he did, too, Generally, 


after thi litigation, he proposed 
these interrogatories were 
a normal course of events 
had also contacted during 
ent of his litigation, the 
Attorney General's 
:chusetts. We replicd to 
to the inquiry of the facts 
Jacobs, 
indicated in his testimony 
an initial 
that? 
of over 75 pages 
persons who wrote 
to M Jacobs. 
the beginning of 1970, did 


the claim of Mr. Jacobs? 


Do you know a person by the name of 

Yes, #ir. 

Would you tell us who he is? 

lie has been the manager of our Bosten office, I think, 
for about four years. More than four years, I am corrected. 


Do you recognize his handwriting? 


Oh, yes. 
Q I show you a letter of January 6, 1970, signed by one 
Bill Markell, addressed to you on your company's letterhead. 


Do you recognize that? 


Is this a letter that was in your file? 
Yes, it was. 
Mr. Kiel: I ask that a photocopy of that letter be 
marked for identification. 
Exam. Reilly: Marked for identification as Exhibit 283. 
(Respondent's Exhibit No.283, 
Witness Zola, was marked 
for identification.) 
Q Will you please describe the circumstances that lead up 
to the writing of this communication as you know them? 
A Mr. Jacobs kept writing to different agencies claiming 
that we wouldn't tell him anything about the claim and he 
kept characterizing the claim as a “one car collision". 
Q Was this after he started suit, all of this? 
>s, much of it was. In other words, not only was the 
matter in litigation, but he was seeking by writing to these 
agencies to have the matter concluded by non litigation out- 
side pressure. 
Q Was that the basis for this communication? 


A Yes, it was. 


Now, Mr. Jacohs indicated that he was dissatisficd with 
stent aie sotatta on -- 2 . 1] 
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the response in the interrogatories that were referred to 
him, by him, and recently by you. Do you remember that 
testimony? 

A Yeu, 2. da. 

Q Did Mr. Jacobs, at any time, move for other or more 
specific, or definite answers in response to his inter- 
rogatories and the answers that you cave? 

A No, he didn't, although he could have under 


Massachusetts law. 


Q Do you have in your firm an attorney by the name of 


Michael G. Aimes? 
A Yes, sir. 
Q Was he connected with you in the handling of the Whitney 
claim that Mr. Jacobs was then involved in early in 1970? 
A Yes, sir. 
Q I show you a letter dated March 2, 1970, on the letter~ 
head of Lewis Jacobs, Attorney at Law, addressed to Michael 
Aimes in connection with this matter and ask if you recognize 
this letter? 
A ado. 
Q Did your firm receive that letter? 
A We did. 

Mr. Kiel: May I ask that a copy of that letter be 
marked for identification? 


Exam, Reilly: Marked for identification-as Exhibit- 2841 
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(Respondent's Exhibit No. 284, 
Witness Zola, was marked 
for identification.) 


Q Would you tell us the circumstances surrounding this 


question of arbitration with Mr. Jacobs? 


A Yes. At this time, Mr. Jacobs had commenced litigation 


and although he was somewhat obstreperous, we felt that the 
best way to deal with him initially would be to try and -- 
by telephone calls, see if we could come to some mutual 
agreement on the settlement of facts relating to the matter. 

Mr. Browning: I move to strike the word obstreperous, 
Mr. Examiner. 

Mr. Kiel: I agree. 

Exam. Reilly: All right, it is stricken. 
A And at that time we had commenced no action to enforce 
the arbitration provision, but merely had, I believe, had 
suggested it to him, and he wrote to us and said he wanted - 
it in Boston. We told him at that time in response to this 
letter by telephone call that although it was to be in New 
York, pursuant to the agreement, his witness need not appear, 
he could just submit documentary evidence. But this 
occurred after the commencement of the litigation. 
Q With respect to Mr. Jacobs, was he an easy person to 
work with? 

Mr. Browning: I object to that. 


Mr. Kiel: Strike that. 
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Q In any event, after this letter, which is Exhibit 284, 


was received, were steps taken to initiate arbitration while 
the case was still pending in the Massachusetts courts? 
A Yes, sir. 

What did Mr. Jacobs d» then? 

He sought, at that point, to resist the arbitration. 
Q Well, did he then indicate that he didn't want to 
arbitrate? 
A Yes, he changed his mind and then refused the arbiration 
which he had previously agreed to. 
Q No yot know why? 
A I have no idea why. The only thing -- well, I won't 
speculate. He just refused. Let me say that I didn't -- 

Mr. Browning: I object. No question is pending, Mr. 
Examiner, 
Q Do you have any opinion as to the reason why Mr. Jacobs 
indicated he didn't want to arbitrate? 

Mr. Browning: I object to the question. There has been 
no foundation whatever. 

Exam. Reilly: You withdrew that question once, Mr. 
Kiel. 
Q Did Mr. Jacobs advise you orally or in writing that he 
didn't want to arbitrate? 


A Orally. 
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Did he tell you the reason why? .__-— 
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A He indicated at that time that he thought he could do 


better, making us go through litigation rather than having 
it determined by arbitration, better for his client's 
recovery. 
Q Did you thereafter receive a telephone call from the 
section insurance of the Interstate Commerce Commission 
with respect to this matter involving Attorney Jacols in 
Boston? 
A Yes, sir. 
Q Did you speak with Mr.Schloer about it? 
A 
Q Did you confirm in writing to him the general inform- 
ation you gave him during your telephone call? 
A Yes, I did. 
Q I show you a letter of May 15, 1970, addressed to Mr. 
Schloer and ask you if that is a copy of a letter from your 
file which was sent to Mr. Schloer? 
A Yes, and copies were sent to Mr. Jacobs and the New 
York attorneys for the Whitneys. 
Mr. Kiel: I ask that that be marked for identification, 
please, 
Exam. Reilly: Marked for identification as Exhibit 285. 
(Respondent's Exhibit No.285, 


Witness Zola, was marked 
for identification.) 


Will you tell us, sir, did you -receive any notification 
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from any other attorneys in 1970 with respect to this 


litigation? 
A Yes, in the summer of 1970, the firm of Friedman and 


Ackerton of Boston contacted us and notified us that they 


were taking over the litigation of this matter and the 


attorney who was in charge of it was a Mr. Kosol, and he 
called us up and said isn't there some way we can settle this 
matter, and in the course of our conversation we found out 
we had attended the same law school,and he was quite cérdial, 
and he indicated that he was going to be in New York within 
the next three months and that he would contact me and make 
an appointment to set up a luncheon at the law school club 
and that perhaps we could dispose of it in an amicable 
manner. I agreed. And I put away the file waiting to hear 
from him. 

Q Some months later were you contacted by anybody else 
from that firm of Friedman and Ackerton? 

A Yes, Mr. llarvey Pies of that firm contacted me 
approximately three months later concerning the settlement 
of the case. I spelled out-to him as I had earlier to Mr, 
Kosol, the facts as we understood them and he confirmed what 
Mr. Kosol had told me earlier, that neither he nor Mr. Kosol 
were familiar with the underlying facts and had been informed 


by Mr. Jacobs that there had been a collision and they 
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Q Did Mr. Pies inform you, at that time, with respect to 
the residence or domicle of his client, Mrs. Whitney? 
A Yes, he indicated that Mrs. Whitney now lived in the 
State of Washington and they were going to move in the 
Massachusetts courts to have the litigation dismissed so 
they could then bring litigation in the State of Washington 
where Mrs. Whitney was. 
Q Do you know of an attorney one Donald J. Orkin? 
A Yes, six. 
Q Who is he? 
A He is an attorney that has represented our company in 
the State of Massachusetts for the last two and a half years. 
Q Subsequent to your conversation with Mr, Pies on 
October 27, 1971, did you receive a letter from Mr. Orkin 
with respect to the Whitney matter? 
A Yes, he, from time to time, informs us of the status 
of all litigation. 
Q I show you a copy of a letter from Donald J. Orkin and 
ask you if that's a letter you received in connection with 
this matter, dated November 1, 1971, which is in your file? 
A Yes, sir. 


Mr. Kiel: I ask that a copy of that-be marked. foro—-i==% 
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Exam. Reilly: Marked for identification as Exhibit-286.- 


(Respondent's Exhibit No. 286, 
Witness Zola, was marked 
for identification.) 
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Was the postponement of the matter secured at that time? 
A Yes, sir. They had requested it and we consented to it. 
Q What, if anything, took place between you and Mr. Pies 
at that time? 
A At that time we had a discussion of the value of the 
vehicle, which I felt although there was a grave question of 
liability, the amount of monetary damages claimed by Mr. 
Jacobs was so far out of line from our understanding of the 
value of that car, that I felt that that was the teat. 
matter to be resolved. 
Q (hat was the amount that they were seeking at that time? 
A 
Q What did you find in your investigation was the fair 
value of the car? 
A Qur investigation, based on the national market reports 


at that time, was that the value of the car was between 


What is the national market report? 


A That is what is commonly referred to as the Blue Book. 
It is the bible of all auto -- used auto car companies. It 
is a periodic publication, it comes out every two weeks, 
which gives the finance, wholesale~retail value of cars, the 
cost of operation and other information relating to it, 

et cetera, which is the basis on which cars are normally 


sold. 
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an expression, dry as the baby. There was no disposit of 


law that I could find and it was a question of trying to 


make guch adjustment on a compromise basis. 
Q Did you receive from Mr, Nadler any information that he 
accepting or declining your offer of settlement? 
Mr. Nadler. declined our offer of settlement. 
Was there than correspondence between Mr. Nadler and 
-~ your district supervisor at the Interstate Commerce 


mission office in New York? 
Yes; #22. 
Q Were you favored with a copy of a letter which M 
Tomany wrote to Mr. Nadler? 
A Yes, sir. 
Q Is that a copy 
Mr. Kiel: May I ask that that be marked 
identification, please? 
Exam, Reilly: Marked for identification as Exhibit 289. 
(Respondent's Exhibit No.289, 
Witness Zola, was marked 
for identification.) 
Q In this case and in others, have you been assisted and 
helped by the representatives of the Commission in attempting 


to resolve problems of this nature? 


A Yes, sir, we have found generally when there's a 
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underlying complainants letter and suggest a period of time 


in which to respond, and if they are not satisfied with the 
response, if there are further questions raised, because a 
copy is also sent to the -- by the claimant, we correspond 
further until the matter is -=- until the positions of the 
parties are understood and the matter is laid to rest on the 
basis of an agreement or a clear disagreement. 

Q Do you attempt to supply such information as the 
Commission representative requests or require from time to 
time? 

A Yea, @ir. 

Q What is the status of the claim of Mr. Nadler? 

A Mr. Nadler's insurance company, the Reliance Insurance 
Company, has placed the matter in litigation, I think 
primarily to resolve some of the legal questions that have 
arisen. 


Mr. Browning: I object to that. Mr. Examiner, I object 


to these gratuitous remarks by the witness which are not in 


response to any question. 
Exam. Reilly: I sustain your objection. The witness 


does this all the time and I suggest that he attempt to 


refrain from doing it. 
Q What is the statusof the claim at the present time? 
A They have commenced litigation and our company moved 


pursuant to the discovery loss of the State of n 
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which they brought the litigation, we attempted to examine 
the vehicle and the attendant report on the reapir of the 
vehicle by the insurance adjuster, and by the local repair 
place and the insurance company for Mr. Nadler has refused 
to make that available to us, and as a result we have had 

to seek court orders to make that documentation available to 
us. At the present time, the insurance company has a period 
of time within which yet to comply with those court orders, 
but to date, they have not provided us with any of the 
information which is required by law. 

Q Will you tell us whether or not, as your legal defense, 
you allegedthat this occurred as an act of God? 

A We did, 

Q Hopefully there will be some adjudication of that 
question by a court of contempt jurisdiction? 


A Yes, sir, that, is our intent. 


(a) As I understand your testimony, this litigation and 


claim only relates to the deer hitting the car accident, 

is that correct, to the second of the two situations? 

A No, it relates to both of them as well as it relates 
to the accident arising from the defective brakes. Again 
there we had sought the investigative reports and the 
indication of repair which we knew to be including material 
which would be favorable to our position, and we have not 


received it. 
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Q Do I understand then as far as Mr. Nadler was initially 
concerned, he claimed two hundred for the body damage, but 
when litigation was initiated it was for the body damage as 
well as the mechanical failure? 
A No, it was all for body damage, but body damage 
resulting from the mechanical failure of the brakes,as well 
as body damage from the deer incident which we had denominated 
as an act of God. 
Q At the conclusion of Mr. Nadler's testimony at the 
hearing, did he come over to you and speak to you unsolicited? 
A Yes, sir. 

What was the discussion, please? 
A We had coffee together after the hearing and he had 
sat through the testimony of several persons prior to his, 
as well as subsequent, and he told me at that time that one 
would have to have the wisdom of Solomon to settle most of 
these claims and that he thought arbitration would be a good 


thing. 


Q Next, sir, would you look at -- strike that. Next I 


would like to discuss with you the claim of one Irving Moross. 
Are you familiar with that matter? 

A Yes, sir. 

Q The records that I have indicates that the vehicle 
involved was a 1964 Buick transported by you in 1970, is that 


correct? 


A Yes, sir. 
Q In connection with that matter, do you know whether or 
not your company received a clean receipt from the consignee 
at destination? 
A Yes, we did. 
Q I show you a bill of lading agreement D6604 and ask you 
if that is the document which was involved in connection 
with the movement of the Moross vehicle? 
A Yes, it, it was. 
Q Does that document indicate that the vehicle was -- 
any body damage when it was tendered to you? 
A No, sir. 
9 Does the document indicate that there was any body 
damage or other damage when it was accepted at destination? 
A It indicates no damage at either time. 
Q Is there a signature of Jeanne E. Moross, in the box 
~Zor the consignee to sign under the words “Delivered in the 
above condition except as noted"? 
A Yes, sir. 
Q Is there any notation on this document by any one with 
respect to the condition? 
A No notation of any condition. 

MR. Kiel: May I ask that a copy of that document be 
marked for identification? 


Exam. Reilly: Marked for identification as Exhibit . 290 
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(Respondent's Exhibit No.290, 


Witness Zola, was marked 
for identification. ) 


Q Exhibit 290 shows a date under the word “delivered " 

of February 16, 1970. Was that the delivery date? 

A Yes, sir. 

Q After the delivery was completed, did you hear anything 
else from Mr. and Mrs. Moross? 

A We heard nothing from either of the Morosses orally or 
in writing for a period of approximately two months. At that 
time Mr. Moross had received some parking tickets, the dates 
of which indicated that they were placed on the vehicle 
during the time the vehicle was in the possession of the 
driver, and at that time he asserted an additional claim 
besides the parking tickets. He first telephoned us about 
it and then he wrote us a letter. 

Q When you were informed about the parking tickets and the 
amount of those tickets, did you make any representation to 
Mr. Moross about your responsibility to pay those tickets? 

A We indicated that we were responsible for the tickets 
and we so paid them, 

Q Did Mr. Moross assert to you that there was some damage 
to the vehicle? 

A For the first time, yes. 


Q Did you, in connection with your investigation of that, 


also make or contact the driver of the vehicle, one Pedro .._ | 


Abella? 
A Yes, sir. We had contacted him on the telephone at the 
time and we have subsequently contacted him to get a 
statement of collaboration in writing. 
Q I show you a letter dated March 10, 1971, addressed to 
you and signed Pedro Abella, and ask you if that is a letter 
you received from Pedro Abella? 
A Yes, except the letter should be dated March 10, 1972. 
That's the date that's on the letter, but it was received 
by us March 10th of this year. 
Q Did you write to him on January 7, 1972? 
A Yes, sir. 
Mr. Kiel: iI ask that a copy of that response be marked 
for identification. 
Exam. Reilly: Marked for identification as Exhibit 291. 
(Respondent's Exhibit No.291, 
Witness Zola, was marked 
for identification.) 
Mr. Browning: JI object to any reference in this, Mr. 
Examiner, on the grounds that it is hearsay. 
ir. Kiel: So that I may respond on the record, Mr. 
Examiner, this type of evidence was brought in ad infinitum 
time by Mr. Browning. I have made the same objections. I 
doubt that there would be any -- 


Exam. Reilly: I am going to overrule the objection. 


ppr 


The objection is overruled, he 
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Mr. Browning: I understand -~ do I understand, Mr. 
Examiner, that we should change the date on this letter? 

Exam, Reilly: That was my understanding. 

Mr. Kiel: I would appreciate that. 

Mr. Johnson: May I ask a question, Mr. Examiner? The 
letter was received in the proponent's office dated 1971? 

The Witness: Yes. 

Mr. Johnson: We can't change it. 

The Witness: That's the way it was received. 

Exam. Reilly It is obvious from the first paragraph 
that he could not answer in 1971 a letter that was writeen 
in 1972. 

Mr. Browning: I see that now. Okay. 

Q Did you hear the testimony of Mr. Moross when he 
testified in this proceeding with respect to the alleged 
damage and injury to his autombile? 


A Yes, sir. 


Q Did you contact Mr. Moross asking for details of the 


charges that he made in his testimony? 

A Yes, sir. 

Q Was this done orally or in writing? 

A It was done in writing. 

Q I show you a letter dated March 3, 1972, on your 
letterhead addressed to Mr. Moross at his office at Columbia 


Pictures, the company that he indicated he was an executive 
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Q Did Mr. Bracken communicate with your company subsequent 


to April 5, 1970, the date shown on Exhibit 294 as being the 
delivery date? 
Yes, sir. 
Do you know what that communication rs’ated to? 
lie wanted reimbursement for the amount which you 
is on the bill of lading, which said amount 
was expended by driver in effecting a replacement of the 
in question during the course of transport,which 
eken apparently voluntarily paid the driver when 
was tendered to him on destination. 
Q What did you inform Mr. Bracken? 
A Shen I informed him that the driver had rightfully 
repaired the window, that it was the driver's responsibility 
e that is our company's responsibility to do so, 
ige had occurred while it was in our possession, 
However, his voluntary payment of that amount to the driver 
was beyond the scope of our agreement and, in fact, that 
money should have -- in an agreement between us and the 
driver, should have been born by the driver out of the final 
freight charges. We felt Mr. Bracken's voluntary payment 
was not our responsibility. That is to say, he was paying 
for something that was properly effected by an agent of our 


company at our expense initially. 


Q In any event, did you hear anything further from Mr, 


Bracken until he appeared at the hearing? 

A No, sir. 

Q Was there any indication from Mr. Bracken that he was 

dissatisfied with the handling of this matter? 

A None, 

Q After you heard and saw Mr. Bracken's testimony, what 

did you do? 

A We felt that in light of the unusual circumstances, in 

light of the nature of the man and the fact that because 

perhaps he had been a little confused,becasue of his age, 

et cetera, that the best thing was to voluntarily pay the 

claim and hope to retain his good will, so we did so. 

Q Did you communicate with Mr. Bracken in writing when 

you paid the claim? 

A Yes, sir. 

Q I show you a letter and ask if that's a copy of your 

letter in this matter to Mr. Bracken? 

A Yes, sir. 

Mr. Kiel: May I ask that that document be marked for 
identification? 
Exam. Reilly: Marked for identification as Exhibit 295. 

(Respondent's Exhibit No.295, 
Witness Zola, was marked 
for identification.) 


Q Will you turn next to the claim of one Benedict 


} 


. (200 \ 


Harrington? Did your company transport an automobile for Mr. 


aut 


Harrington in 1969, which was a 1964 Cadillac? 

A Yes, sir. 

Q Did you hear the testimony of Mr. Harrington with 
respect to that transportation and see the documents that he 
made available, and which were received in evidence in this 
proceeding? 

A Sir. 

Q Did you speak with and hear the testimony of Mr. Guy 
Archer, the driver of that automobile? 

A Yes, sir. 

Q Did you make any investigation to determine what 
aifficulties had been encountered in the operation of the 
vehicle? 

A Ved, i: e2%. 

Q By Mr. Archer and what was the result of your 
investigation? 

A Our investigation reveals that the automobile in 
connection, at “4c time it was picked up by us, had 
approximately 62,000 miles on it and was at the time 6 years 
old. that in the course of the transport a heater hose, that 
is a rubberized heater hose cracked and was replaced in the 
amount of $24.38. As to the claim of Mr. Harrington 
concerning additional mileage, our conversations with the 


driver revealed that no additional mileage beyond the 


reasonably direct route was encountered and Mr. Harrington 
i | te 
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had offered since the time it was transported no substant- 
iation of his claim of additional mileage. The only claim 
for money that our company ever received was the May 15th 
letter of Mr. Harrington demarking $24.38, which he stated 
was the responsibility of Aaacon in accordance with the 
normal loss of legal liability due to any extra loss, in that 
regard he felt that that expense, to use his words, reverted 
to Aaacon based solely on the -- his unsubstantiated claim 
of mileage. He wrote to us again on June 5, 1969, and in 
that letter he made no further reference to any mechanical 
damage to the vehicle despite the fact that his earlier 
letter had indicated that the car was going to be checked up 
to see if there Cen ene "“permananet," damage. 

We declined his claim on June 13th in a letter, indicating 
that pursuant to federal law and the uniform bill of lading, 
as well as our tariff provisions inherently effects-- and 
wear end tear claims were not the legal responsibility of our 
company. 

On July 19th our company was contacted by the Interstate 
Commerce Commission, indicating that a complaint had been 
received from Mr. Harrington. On the day we received that 
letter, that is, the letter was -- the letter wad dated July 
18th. It was received by us on July 23rd. We wrote to the 
Interstate Commerce Commission noting that the car had been 


received at destination without comment and that a clean bill 


rant 
‘ 
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of lading had been signed at destination by the consignee, 


that there was no substantiation by the car owner of any 
claims for excess milage and that the only claim was for a 
mdiator heater hose, the expenditure for which, on the part 
of the driver, appeared to be proper. I might note that that 
expenditure was below the tariff amount of $25, 
Q Did it appear necessary in order to operate the vehicle 
that there would have to be some connection between the 
radiator and the engine of the vehicle? 
A Yes, sir. 
Q Exhibit 54 was offered as a two page document, which 
Mr. Harrington indicated he received from your company at 

I show you that document and ask if you will tell 
us what you are able to about that document, is it one 
document? 
A NO, sir, it is two documents. 
Q Do you know how it got put together? 


A I can only imagine that Mr. Harrington put it together, 


from two different documents. 


Mr. Browning: I object to that. 

The Witness: There's nothing to object to. 

Mr. Kiel: I will agree to have it stricken unless I 
can tie it down. 
Q Is page one of this document signed by someone? 


A 


Q What's the name? 

A A.C. Baker and it is a document that is sent out by 
the New York office of our company, and was sent to Mr. 
Harrington, 

Q From what New York office address was this document 
mailed? 

A From 147 west 42nd Street. 

Q I am talking about page l. 

A 147 West 42nd Street, and I recognize this form as one 
that -~ especially the pencil marks on it -- as those Mr. 
Harrington made when he returned a copy of this to us in 
the course of correspondence with us and the Interstate 
Commerce Comuission, 

Q Now, do you have that document here in the hearing 
room with the same circling? 

A Yes, sir, this is the document in the hearing room 
which you have just given me. It was the actual one from 
our files forwarded to us from the Interstate Commerce 
Commission in the course of their inquiry and had been 
forwarded to them by Mr. Harrington. 

Q Look at page 2. Is there a name, a signature on that? 
A Yes. 

Q What does that show? 


A This is the second page of a document sent out by Auto 


Driveaway Company. It also. has pencil-marks from. Mr. 
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Narrington, 

Q Is Auto Driveway Company your agent in New York at West 
34th Street? 

A Yes, it is a separate operation at West 34th Street. 

Q Is Page 2 of the exhibit one of the documents that your 


West 34th Street office sends out? 


Q Did Mr. Harrington send you page 2 of Exhibit 53 on 
another occasion with the underlying or the circling that's 
one page 1? 

Yes, sir. 

I show you a document and ask if this is the document? 

This is the one that we received, 

Mr. Kiel: Mr. Examiner, I don't propose to be the same 

papers in twice in this record, so if anybody would like to 
have this for examination, I have it. No sense in putting 
it in twice. 
Q In the course of your attempt to resolve the problem 
with Mr. Narrington, did you exchange correspondence, part 
of which is already in the record, and certain of which is 
not in the record? 


A vee. .8iz, 


Q Eventually, did this matter get to the attention of Mr. 


Tomany of the Interstate Commerce Commission and did he 


contact you and ask that you respond, and advise..the: complainant 


[357 


with respect to your disposition of this matter? 

A Yea, sir. 

Q Did your do so? 

A We did. 

Q I show you a copy of your letter of July 23, 1969, 

addressed to Mr. Harrington with a copy to Mr. Tomany, and 

ask 1f that's a copy of such a letter in your file which was 

sent to Mr. Narrington and Mr. Tomany? 

A Yea, eit, it is, 

Mr. Kiel: I ask that that be identified. 
Exam. Reilly: Marked for identification as Exhibit 296. 

(Respondent's Exhibit No.296, 
Witness Zola, was marked 
for identification.) 

Q With respect to the time element at the beginning of 

the journey, do you know when Mr. Archer, the driver, 

applied for the vehicle? 

A Yes. He applied for the vehicle on April 30, 1969, and 

his application was processed at that time in part, and he 

was told to return prior to picking up the vehicle, and on 

May 6, 1969, which is what he did. 

Q Since Mr. Archer testified at the hearing, have you 

heard from him or about him? 

A Yes, sir. 


Q Would you tell us, please, what that is? 


A Last evening on WCBS radio, Mr. Archer was quoted, that 
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d be passed on to Aaacon in subrogation 
value of his ceér, Additionally, in light of the 
a length of time, which by our experience was most 
the assertion of the claims by his 
‘conclusion that his insurance 
had paid an exorbitant amount 
ired and we were 
with us, and 
to us. 
to the Slattery 
to the -— as 
been asserted by Mr. Slattery. 
limited to §! We note that 
listed many items as allegedly included 
ex the car had arrived and after his claim 
almost none of these items were noted on 
lading, and none of them were valued, and 
this part ‘laim has also been made through his 
insurance cor in an amount in excess of our statuory 
lisbility. 


As to the claim that was finally -- that is, the claim 


substantiation that was finally submitted by Mr. Slattery's 


insurance company, among the items that we found suspicious, 
wae the wholesale replacement rather than the at raiqghtening 
of many parte of the vehicle, some of which the photographs 


have indieated were not damaged, othern of which the photo- 
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graphs indicate had only minor damage to them, such as the 
bumpers, the face bars, hood hinges, doors. Finally, we 
found improper a claim for tire -- worn tires, which Mr, 
Slattery's insurance company sought to have us reimburse them 
for in as much as they had reimbursed him based upon the 
statement of the insurance inspector that the tires were 
worn as the result of misalignment, but that Mr.Slattery -- 
but that Mr. Slattery could go after Aaacon, to use their 
words, 
Q I think we have covered that point. Is there anything 
else in connection with Slattery? 

Mr. Browning: Just a minute. Mr. Examiner, I object to 
that kind of question. 

Mr. Kiel: All right. I will let the witness go on, 
if you would like. May my remarks be withdrawn, Mr. Examiner. 

Exam, Reilly: It will be difficult. 
A Our final conclusion with regard to the claim of Mr. 
Slattery and the circumstances surrounding it is that this 
claim borders on fraud, both against Aaacon and the insurance 
company and is the sort of matter that should be brought to 
the attention of the Commission which has indicated in 340 
1cc that it wishes to take action against shippers who make 
misrepresentations and seek excessive claims of the type which 


we feel this is an example of. 


Q Would you tell us your conclusions and beliefs as to the 


IT, 
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validity of the claim of Mr. Browder? 
A We feel that Mr. Browder's claim was not proper, that 
is to say, that it was based upon the fact that this vehicle 


had suffered a mechanical defect without the carrier 's fauit 


or any indication of driver:-negligence. Our investigation 


revealed that the car was in poor condition when received by 
us, which is evidenced by the mechanical parts and the 
replacement thereof prior to the second mishap with the 
vehicle. We feel that the claim was properly declined on 
that basis. 

Q With respect to the Levy claim, would you give us your 
conclusion as to the validity of the amount of the claim of 
Levy? 

A We have no contest with regard to the actual repairs 
undertaken on the Levy vehicle, however, we do feel that the 
addition on of some $50,000 to that amount is unwarranted and 
is overreaching, 

Q With respect to the Sincgpurwalla matter, could you tell 
us what your conclusions and belief as to the validity of the 
complaint asserted in that matter? 

A Our conclusion with regard to Mr. Singpurwalla was that 
the items claimed by him were by and large wear and tear items 
and that the issue of the interior of the car bing dirty was 
not a proper claim item, although it is not the sort of 
delivery that we like to have our company make, and that we 


feel that in light of the fact that there was no substantiation 
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nor any proper claim as to an amount that we could not, by 
law, voluntarily make payment of any sort to Mr. Singpurwalla. 
Q Would you advise us as to the conclusion and belief 
that you drew from the information you developed in connection 


with the Jean Blake White claim? 


A Our conclusion with regard to the Jean Blake White claim 


was that we were not responsible for the mechanical break 
Gown of the engine of Mrs. White's car, that there was no 
evidence of carrier fault or negligence on the part of the 
driver, and in light of the fact that we stood ready at all 
times to retransport the car upon the proper payment of the 
repair expenses,and in light of the further fact that we did,, 
in fact, make refund of that part of the tariff charges 
which were not earned by our company, and in light of the 
final fact that we did offer to make reimbursement to Mrs. 
White for any claim for repairs in excess of a fair amount 
which could be asserted or substantiated by her, that we had 
discharged any obligation we had in that matter. 

With regard to the transportation, we found that we 
were in the position of not being able to further transport 
Mrs. White's car wichout her paying for the repairs because 
the garage would not release it, and despite our urging, 
over a long period of time, that Mrs. White pay this amount, 
which is much less than the amount she testified as to the 


value of her car, that her course. of conduct was imprudent 
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and impractical and resulted in the loss of the value of the 
car on her part, which could have been avoided, 
Q With respect to the Louw.’s Nadler claim, would you tell 
us what the conclusions that you drew as to the validity of 
the claim and the amount thereof in thet matter? 
A As to the Louis Nadler claim, our conclusions were that 
our liability for the damages was questionable and that 
before we could make voluntary eacianmele, we should have a 
legal determination of the issues raised in that matter. 
light of the actions taken on the part of the insurance 
company for Mr. Nadler, in the course of the litigation, our 
conclusion. is that perhaps a large part of these claims are 
unsubstantiable in as much as they have resisted beyond 
lawful means the fair examination of the evidence which would 
lead to a conclusion as to the nature of the damage. 
Q Would you tell us the conclusion and beliefs that you 

a resuit of the assertion and claims of Irving 
Moross? 
A Our conclusions with regard to Mr. Moross' claim and 
the result of our investigation, the correspondence, our 
telephone conversations with him and his appearance at this 
proceeding, is that his claim was false and did not arise -- 
and that no occurrence for which a carrier could be responsible 


arose, and part of the basis of our belief was the fact that 


despite the car coming in a day after the estimated due date, 
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which said delay was caused by a starter repair which Mr. 
Moross was not only aware of, but has accepted final 
responsibility without question, he has asserted among other 
things a $10.00 car rental, despite the further fact that 
he alleged during his testimony that bills and other written 
substantiation of the damage, the alleged damage to his car 
was available - He has failed and refused to make this 
material available to us. In light of the fact that no 
claim was asserted by Mr. Moross for over a two-month period, 
nor was any communication made to us of any dissatisfaction, 
it is our belief that when Mr. Moross received the ticket, 
he took this small item of liability on the part of our 
conpany as an opportunity to seck monetary reimbursement for 
real or imaginary refinishing of his car. 

Mr. Browning: Ile is probing into the mind of the 
individual who is making the claim, 

The Witness: That's just what we are doing. 

Exam. Reilly: The objection is sustained, the testimony 
is stricken. 

Mr. Kiel: May I be heard? 

Exam, Reilly: No. 

Mr. Kiel: May I ask that you reconsider your ruling 
in view of your rulings previously in this manner, and I 


remind the Examiner respectfully that in connection with an 


objection that I made at Page 291 of the record with respect 
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to the testimony of a witness testifying as to his belief, 
Mr. Browning indicated that he thought that a witness could 
state whcther or not he believes something, and you ruled, 
"this is his belief, he may so state,” my position is that 
if the witnesses of the Bureau are permitted to state their 
heliefs, there is no reason why a witness for the Respondent 
may not do so. I ask that you reconsider your ruling, 

Exam. Reilly: I have reconsidered it. I don't know 
the circumstances of what the prior ruling is. I have 
reconsidered it and I still sustain the objection. 

The Witness: If I may finish my conclusion then with 
regard to the Moross claim. My conclusion is that not only 
is the claim not justificd, but the fact suggest material 
which is appropriate for the Commission to conduct further 
investigation on the question of whether or not a shipper 
fraud has occurred, 

Q Now, next, sir, refer to the testimony of the witness 
Klausner, who appear:d in this proceeding. Do you recall that 
testimony? 

A 

Q Was it correct that your company rejected the claim of 
Mr, Klausner based upon the information that he originally 
submitted to you? 

A Yes, sir, 


Did you hear Mr. Klausner when he testified and explained 


| 
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detail what had occurred? 
Yes, sir. 
What, if anything, did you do at that time? 
A Subsequent to that time, we settled his claim in full 
because at the hearing he presented for. the first time 
evidence which he had alluded to earlier, but had never 


substantiated to the fact that one of our offices retained, 


inadvertently possession of his keys. Based on that we felt 


that the obligation of our company existed for any mechanical 
defect resulting fron use of wire starting of his vehicle. 
Shortly after the car was transported in 1970, did you 
correspondence with Mr. Klausner? 
Yes, 
And in an attempt to secure substantiation of his claim 
as was then filed? 
A Yes, sir. 
Q Did you get such substantiation? 
A No, sir, not sufficiently. 
Q After hearing the testimony, did you form a belief 
opinion with respect to the validity of that claim? 
A Yes, sir. 
What was that? 


A We felt that it was a valid claim and that at the time 
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on June 1, 1971? 
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show y A cor a letter and ask if this was taken 


file arm represents a Copy of a letter sent to Mr, 


inanimate 


Mr. Kiels May I ask that that be marked for 


identification? 
Exam. Reilly: Marked for identification as Exhibit 299. 


(Respondent's Exnibit No,.299, 
Witness “ola, was marked 
for identification.) 


In your relations with Mr. Rosen, would you advise us 


‘ther or not you ever indicated whether or not your company 


responsible for the actions of the driver? 

We indicated to him that we were responsible. 

Q Have you for:cd an opinion and belief with respect to 
the propriety of the claim of Mr. Rosen? 
A Yes, sir. 

Mr. Browning: I object unless we know the basis of this. 
Q Based upon your investigation of all of the facts in 
your files and records, and hearing the testimony of the 
driver and Mr. Rosen. 

A Yos, sir. 

Mr. Drowning: Further, I object because f haven't -- 

I don't believe we have had any evidence up to now as to 
what, if any, investigation he conducted. 

Exam. Reilly: I think it is clear that all he has done 
is look at what is in his files and listen to the testimony 
of two witnesses. On the basis of that, I don't think he is 
in any more of a position to state -- to answer the question 


than anybody in the room, 
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Q Mr. Zola, what investigation did your company make with 


respect to the propriety of the Rosen claim for injury to 
his mirror? 

A We interviewed the driver, we undertook extensive 
w@rrespondence with Mr. Rosen, we asked him to substantiate 
his claim, we reviewed such substantiation, such alleged 
substantiation as he cared to submit, we tried to investigate 
to find out if there was any accident. We found there 

been no accident with regard to the car involving any other 
person or object. We had telephone conversations with Mr. 
Rosen. I had some personnel -- 

Q Based upon these -- 

Exam. Reilly: This i& already in the record by the 
person who is in a better position to know these things, the 
Griver and Mr. Rosen. 

Mr. Kiel: Yes, sir, but Mr. Examiner -- I appreciate 
that. My question then is that based upon your investigation 
of this matter as indicated, will you tell us what the 
conclusions and belief you had in connection with the 
validity of the claim. 

Exam. Reilly: The conclusion was he didn't think the 
claim was valid and he denied it. I think we are wasting 
a lot of time. You are just rehashing the testimony and it 
is all in the record. Obviously if he denies a claim, he 
believes it is a claim that should be denied. I don't think 


| 


{ 
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we have to go through all of this anc clutter up the record 


with a lot of words. 
The Witness: There is additional information, 
Mr. Kiel: Mr. Examiner, I believe it is essential. 
Exam. Reilly: Why is everything essential or vital? 


Vital is alive, the antonym is dead. Every issue can't be 


vital. 


Kiel: The reason is, Mr. Examiner, is that the 


Mr. 
investigation is with respect to the reasonableness of: the 
action or failure to act of the Respondent. 


Exam. Reilly: Oh, I think it is in the record so many 


ties, Mr. Kiel. 


The Witness: Perhaps this is inappropriate, but just 


in response, there is additional material which was the 


basis of our conclusion which has not been brought out. 


Q Will you tell us if you have any other material, Mr. 


Zola? 


A Yes, Mr. Rosen testified with regard to his claim and 


the claim of his brother-in-law, Mr. Redlin that his sole 


interest in appearing at the hearing was for the public 
good and not that -- that he was not seeking at this time 
any compensation. 


Exam. Reilly: Let's cut it off. I will let you answer 


the question not because I think it is proper, but simply 


because we are just wasting time and prolonging the record. 


ho Be 


2 
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Go ahead and answer the question, but I want it to be clear 
that this is the reason I am permitting you to answer it. 
A However, in a letter dated March 5, 1971, which was 


received by the Interstate Commerce Commission on March 7, 


i971, contrary to that statement, Mr. Rosen states in part 


"Both Mr. Redlin and I' -- then he goes on to say “desire" 
-- both Mr. Redlin and I desire Aaacon to compensate us in 
the sum set forth in previous letters. In addition, we 
desire any and all statutory and exemplary damage to which 
we may be entitled under the statutes and regulations of 
your agency." 
Q Who was that letter being written to? 

To the Interstate Commerce Commission in Washington D.C. 
Q In connection with the Redliin matter which is contained 
in certain documents in evidence in this proceeding, could 
you tell us, sir did Mr. Rosen communicate with you in 
behalf of Mr. Redlin, his brother-in-law? 
A Yes, sir. 
Q Prior to that time, had Mr. Redlin personally appeared 
in your San Francisco office and received payment for his 
claimed damage -- 
A Yes, sir. 

-- and executed a release in full settlement *thereof? 

Ves, sir. 


Do you have a copy of that release? 


I do. I have the original. 
Dated September 4, 1970? 
Yes, sir. 
Mr. Kiel: Mr. Examiner, may I ask that an exact copy 
of the release be marked for identification? 
Exam. Reilly: Marked for identification as Exhibit 300. 
(Respondent's Exhibit No.300, 
Witness Zola was marked for 
identification.) 
Q In substantiation of the payment of $3.25 as show in 
Exhibit 300, did your company receive from Mr. Redlin an 
estimate of the damages for his car? 
A Yes, sir. 
Q I show you a copy and ask if that is the estimate that 
you received from Mr. Redlin? 
A Yes, sir. 


Mr. Browning: Mr. Examiner, before you go any further 


here, as I recollect the situation, at the time Mr. Rosen 


was on the witness stand, I was not permitted to get into 
the Redlin claim by you, and I submit this is all irrelevant 
and immaterial, 

Mr. Kiel: Mr. Examiner, I: agree with Mr. Browning. 
However, there is reference to this matter and the settlement 
in the written exhibits which are in evidence in this 
proceeding, and I am oe asin into this any further. I 


think we are entitled to get this matter clear at least on 


ie | 


| 
hes 


the document, 

Exam. Reilly: I'11 mark it 301 with the understanding 
that you are going to end the matter right there. 

The Witness: This is important, because there is a 
misstatment here. Mr. Browning, it is true that at the end 
of the testimony which you are alluding to the objection of 
Mr. Kicl was sustained. However, if you will go to the 
next volume of testimony on the next day, when Mr. Rosen 
reappeared, the Redlin claim was gone into at some length and 
testimony has been aiducedwith regard to the Redlin claim, 
and it is a matter that has been gone into beyond the mere 
mention of it. 

Mr. Browning: All I see ont next volume is cross- 
examination of Mr. Kiel. 

The Witness: When Mr. Rosen returned on a subsequent 
date, at that time the Redlin claim was gone into and testified 
to by Mr. Rosen. 

Mr. Kiel: I don't plan to go into this any further. 
Need I answer? Can I go into something else? 

Exam. Reilly: Yes. If you don't, we won't get out of 
here tonight, 

Q Next, Mr. Witness, I would like for you to turn to the 


testimony of General Wolfe and the complaint that he madev 


me 


| ' a 
Do you recall that testimony? ie A te [3% S 
| 


A Yes,. sir; : ue 
(Respondent's Exhibit No.301 


Witness Zola, was marked 
for identification.) 
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Q Mr. Zolla, have you familiarized yoursel? with che 
testimony of General Wolfe when he appeared in the hearing 
in Florida and did you hear his testimony? 

A Yes. 

Q Did your company make any check or investigation of the 
condition of the engine or the extent of the antifreeze in 
the radiator when the car was turned over to you? 

A No. 

Q Under the provisions of your tariff -- are there ° 
provisions in your tariff which make this yours or the 
shipper's responsibility? 

A Provisions of our tariff make this the shipper's 
responsibility with respect to tariff rules 11 and 13. 

Q When this car was originally tendered were you able to 
secure a casual driver in the winter of '69, '70 to take 
the car and deliver it to Seattle? 

A There was some difficulty in securing a casual driver. 
We were finally able to do so and he departed with the car 
on December 29th. 

Q Were you notified with respect to an occurrence during 
the transit of the car? 

A Yes, the Washington office had notified the Seattle 


office that the car had been dispatched in response to 


inquiries by agents of General Wolfe. On the 5th of January, 


L609 


vehicle, that is to say, engine overheating, and he was -~ 
his actions were to put the vehicle at the side of the road, 
but prior to this time, the vehicle had overheated and he had 
brought it into a gas station. The gas station made an 
examination of it and found nothing wrong. The engine cooled 


off. They told him it was safe to proceed. He proceeded. 


Again it overheated, again he took it into a gas station, 


the same procedure occurred. Again he stopped, he went to 
the nearest town, which was Waltertown, South Dakota. 
Q fas it at that time that the car was towed to Clif's 
Garage or Service Station? 
the nearest service station was unable to deal 
of problem that the car had developed, so that 
it was Clif's Service Station 
and the car was towed into that service station. 
Q Do you know what the driver was informed with respect 
to the condition of the car? 
A The cac was informed that as a result of the absence 
of enough antifreeze ~- 

Mr. Browning: I object to this. This is really 
incompetent evidence. It is hearsay. We don't even know 
where he got this information, to begin with. 

Q Mr. Zola, did you make an investigation to determine 
the facts about which you are testifying? 


A Ned, sir. 


Q How G@id you do it? 

A We have telephoned and spoke to the driver on the 
telephone, and we spoke to the service garage where the car 
is: that's Clif£'s Service, to Mr. ClLi£ ~Szaxkowski,. the 
owner thereof, 

Q Did you receive a letter from Clif's Service Station 
dated January 5, 1972, with respect to his opinion as to the 
condition of the car and what happened which caused the 
overheating? 

A We asked them to put in writing the collaboration of 
his telephone conversations which had occurred with us over 
a period of about a year. 

Q Is the letter I handed you a letter that you received 
from Clif's Service Station, the garage to which General 
Wolfe's car was taken? 

A Yes, sir. 


Mr, Kiel: May I ask that a copy of that letter be 


marked for identification? 


Exam. Reilly: Marked for identification as Exhibit 302. 
(Respondent's Exhibit No.302, 
Witness Zola, was marked 
for identification.) 
Q In addition to securing the information from the service 
station, did you undertake with an investigation to get 


information from the driver? 


A Yes, sir, 


Q Did you speak to the driver on the telephone? 
A We did at the time of the occurrence and subsequent 
thereto. 
Q Did you thercafter, at the request of Mr. Allen, prepare 
for him a statement which you mailed to him? 
A Yes, sir. 
Q I show you this and I ask you if this is the statement 
that you prepared based on the information that Mr. Allicn 
gave you? 
A Yes, sir. 
Q Did you receive it back from Mr. Allen? 
Yes,| Siz, notarized. 
Did he. sign) Le? 
Yes, sir, 
Mr. Kiel: May I ask that that document be marked for 
identification as Exhibit 303? 
Exam. Reilly: Marked Exhibit 303 for identification. 
(Respondent's Exhibit Mo. 303, 
Witness Zola, was marked 
for identification.) 
Q wid you investigate this in an effort to determine 
whether or not notification was given to any representative 
of the ehipper, who at that time was, I understand it, was 
in Alaska? 


A Yoa), six, 


By the way, was the location, address or lcm 
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number of the shipper known to you or your representatives 
during the time that the statement was made? 

A No, sir, the only address we had was the destination 
address of our transportation, which was in Seattle, 

Q With respect to your investigation, what did you find 
concerning notification to the agent or representative of 
the shipper? 

A We had notified the person who General Wolfe had all 
along been using to contact us, that is to say, Colonel 
Herbert, and we also notified our Seattle office, which 
notified the Seattle army agents that were receiving the 
vehicle for General Wolfe, and they contacted General Wolfe, 
we know that because he corresponded with us based upon 
information which we had sent to hin. 

Q You have a Mr. Walters in your Washington D.C. office? 
A Yes, sir. 

Q Do you know whether he had conversations and discussions 
with the shipper? 

A Yes, he did. 

Q Can you tell us whether or not the shipper was informed 
that if the car was repaired — you would complete the 
transport to Seattle? 

A We so informed him. 


Q Prior to the hearing in Miami, Florida when the shipper, 


General Wolfe testified, had a written. claim for money damage 


ever been submitted to you by that man? 

A No, sir, nor has there been, 

Q Is it your statement then that you still have received 
no clain? 

A We have received no claim in writing for a money amount. 
Q How long has it been since the time that the agent of 
General Wolfe was notified with respect to the breakdown of 
his motor vehicle? 

A Just under two and a half years. 

Q Is there a provision in the bill of lading in your 
tariff which requires written notice of the claim to be filed 
with you within nine months? 

A Yes.) Sir. 

Q In January, after the vehicle had become inoperative, 
did your Mr. Walters write a letter to General Wolfe 
confirming a telephone call and giving the details concerning 
the breakdown? 

A Yes, sir. 

Q I show you a letter and ask if that is a copy of the 
letter sent by your Mr. Walters to General Wolfe at an army 
post office address? 

A Yes, except the notation at the bottom was made by our 
New York Claims Office that Mr. Walters should not, in the 
future, write any claim letters, any letters concerning 


“BL 


| 


/\ 


claims or complaints. eae 


Mr. Kiel: May I ask that a copy of this letter be 
marked for identificaticn? 
Exam. Reilly: Marked for identification as Exhibit 304. 
(Respondent's Exhibit No.304, 
Witness Zola, was marked 
for identification.) 
Since you wrote or you advised Mr. Walters that he was 
not to write to General Wolfe with respect to claims, did 
you? 
A ¥és, sir. 
Q I show you a letter of January 30th, on your letterhead, 
addressed to General Wolfe, and ask you if that is a copy of 
a letter that you sent to General Wolfe? 
A 2@s)) ir, that isi, 
Q There is a 1964 written on there. Does that have any 
meaning? 
A % wrote that in much later., It. has no meaning, Lt 
wasn't part of the original letter, 
Mr. Kiel: I ask that that be marked for identification, 
Exam. Reilly: Marked for identification as Exhibit 305. 
t 
(Respondent's Exhibit No.305, 


Witness Zola, was marked 
for identification.) 


Q I would assume that the letter of January 30th, Exhibit | 


305, was not to General Wolfe's satisfaction; eu I correct? 


some of which would be made available -- 


| 
A You are correct. Our correspondence with General Wolfe, | 
j 
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Mr. Browning: Objection. Not responsive. 
You are correct. 
Lxam. Reilly: He is not answering the question. 
The Witness: I stopped. 
las that okay up to where he stopped? 
‘xam. Reilly: I will sustain your objection if that's 
what you ure waiting for, Mr. Browning. 
Mr. Browning: I object. 
Yes, we corresponded with him. 
Q Did you also correspond with Mr. Tomany about 
mattcr? 
Yes, sir. 
have a copy of a letter tnat you wrote to Mx. Tomany 
on February 6, 1970, an@ ask if that is a copy o£ a letter 
that you wrote to Mr. Tomany about this matter? 
A Yes, sir. 


Mr. Kiel: I ask that that be marked for identification. 


‘Exam. Reilly: Marked for identification as Exhibit 306. 


(Respondent's Exhibit No.306, 
Witness Zola, was marked © 
for identification.) 
Q Did you then thereafter, shortly thereafter, write to 
General Wolfe again on February 10th? 
A ¥es, six. 
Is this a copy of your letter to the General? 


It is. ee 


re. 
| AP 
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Mr. Kiel: I ask that a copy of that be marked for 
identification, | 
Exam. Reilly: ifarked for identification as Exhibit 307. 
' 
(Respondent's Exhibit No.307, 
Witness Zola, was marked 
for identification.) 
Exam. Reilly: Let's go off the record for a minute. 
(Discussion off the record.) 
Did the General reply to your letter? 
He did. 
And then did you reply to his next letter? 
We did. 
Q I show you a letter of Felbruary 27th and ask if that's 
a copy of your reply to General Wolfe wi. ‘ CO ME. 
Tomany? 
A 
Mr. Kiel: I ask that that response be marked for | 
{ 
identification. | 
Exam. Reilly: Marked for identification as Exhibit 308. 
| 
(Respondent's Exhibit No.398, 
Witness Zola, was marked | 
fox identification.) 
Q Were there further letters between you or among your 


company, General Wolfe and Mr. Tomany, culminating in your 


further letter to General Wolfe on April 8, 1970, with a 


A Yes, there were others in between, but that was-the 
a | 


Nie 


| 
| 
| 
| 
copy to Mr. Tomany? | 
j 


